Pender County
Planning and Community Development

Planning Division
805 S. Walker Street
PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295
www.pendercountync.gov

To: Pender County Board of Adjustment Members
From: Kyle M. Breuer, Director
Date: July 10,2013

Re: H.B. 276 Updates for the Board of Adjustment

Legislative changes in H.B. 276, An Act to Clarify and Modernize Statutes Regarding Zoning and Boards of Adjustment,
will be effective on October 1, 2013. Current documents and procedures must be updated to reflect the new statutes. It
is pertinent to review and discuss several legislative changes and the extent to which the BOA is interested in to
including these items.

Discussion Items

One item for discussion at our next meeting is the potential for parties to exercise mediation or alternative dispute
resolution through the appeal process. Legislation allows for jurisdictions to include this, but the County must decide our
interest to include voluntary alternative dispute resolution in the Ordinance and the potential effects of this
modification.

H.B. 276 was passed in an effort to create consistency across the State in defining an unnecessary hardship. The criteria
are broader than current definitions of unnecessary hardship to grant a variance in the Ordinance (§3.14.7). Legislation
defines unnecessary hardship for a variance with four criteria, currently our Ordinance outlines seven (see attachment).
The four criteria listed in the legislation may replace current text in the Ordinance. Adopting the wording directly from
H.B. 276 would allow for a greater uniformity in the variance process aligning our criteria with other jurisdictions
Statewide. Adjustments must be made to the Ordinance and Findings of Fact document used to grant variances.

Additional Changes

Voting standards currently require a 4/5 vote to reverse any order, requirement, decision or determination. H.B. 276
states that a 4/5 vote is necessary only for variance cases. All other quasi-judicial cases can pass with a simple majority
vote of BOA members. This is especially relevant when hearing appeals, a majority vote will decide the outcome.

Presently, neither the Ordinance nor the BOA Rules of Procedure Document specify procedures for administering oaths.
H.B. 276 specifies that oaths may be administered by both the chair of the board (or any member acting as chair), and
the clerk to the board. Any person who, while under oath during a proceeding before the Board of Adjustment willfully
swears falsely is guilty of a Class 1 misdemeanor. Similarly, in the chair’s absence any member acting as the chair has the
authority to subpoena witnesses. These changes will be updated in all relevant documents to ensure consistency with
H.B. 276.

Changes necessary from H.B. 276 will be reflected in BOA documents following subsequent discussions including;
Findings of Fact, Rules of Procedure and the Pender County Unified Development Ordinance.



