Attachment 6

REQUEST FOR BOARD ACTION
ITEM NO. __
DATE OF MEETING: September 14, 2015
REQUESTED BY: Breuer/Thurman

SHORT TITLE: Resolution Approving Development Agreement for Hawksbill Cove
Development

BACKGROUND: The Development now known as Hawksbill Cove contemplates the extension
of Transfer Station Road. This Extension will require the relocation of the scales at the Transfer
Station so that the road may be extended. In order to vest the development the Developer has
agreed to bond the cost of extending the road and moving the scales, The attached agreements
provide that the obligation to perform the work attaches to the land so that the larger project will
not proceed until the road extension is complete.

SPECIFIC ACTTION REQUESTED: Approve the Development Agreements and bonds for the
extension of Transfer Station Road and the relocation of the scales at the transfer station.
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STATE OF NORTH CAROLINA DEVELOPMENT AGREEMENT
FOR CONSTRUCTION OF TRANSFER
COUNTY OF PENDER STATION ROAD EXTENSION

THIS DEVELOPMENT AGREEMENT FOR CONSTRUCTION OF TRANSFER
STATION ROAD EXTENSION (“Agreement”) is made and entered into this the 14  day
of September, 2015, by and between the COUNTY OF PENDER, North Carolina, hereinafter
referred to as the “County?, party of the first party, and HAMPSTEAD PROPERTIES, LLC, a
North Carolina limited liability company, hereinafter referred to as “Developer”, party of the
second patt.

WITNESSETH:

WHEREAS, Developer is a real estate development company and has acquired or
assembled real property in Hampstead, Pender County, North Carolina, for a County-approved
project known as “Hawksbill Cove Development;”

WHEREAS, in compliance with the approvals of Hawksbill Cove Development by the
County, Developer is obligated to construct the planned extension of Transfer Station Road at its
costs, which road is identified as “Tract Two” on that map recorded in Map Book 51 at Page 127
of the Pender County Registry and shall be dedicated to the Public to serve as a public connector
road from Country Club Drive to U.S. Highway 17;

WHEREAS, construction of the Transfer Station Road extension is required by
Developer under the Hawlksbill Cove Development approvals and for purposes of vesting the
development rights of Developer in the Hawksbill Cove Development; and,

WHEREAS, the extension of existing Transfer Station Road by the Developer will
provide needed roadway improvements for the citizens of Pender County and the motoring
public in general, and it is beneficial to both the County and the Developer to enter into this
Agreement.

NOW THEREFORE, for and in consideration of the mutual covenants and undertakings
contained herein and other good and valuable consideration in the amount of Ten Dollars
($10.00), the receipt and sufficiency of which is hereby acknowledged, the parties do hereby
agree as follows:

AGREEMENTS

The parties hereby establish, covenant and agree that:



L. Subject to the terms and limitations of this Agreement, Developer shall be
responsible for all actual construction costs associated with the Transfer Station Road extension
as provided for in the Hawksbill Cove Development approvals excluding the Transfer Station
Road Scales Relocation Project, which related project is addressed in a separate development
agreement between the County and Developer entitled “Development Agreement for Transfer
Station Road Scales Relocation” dated September |4 , 2015. Developer shall post an
appropriate bond for the performance of such improvements necessary for the Transfer Station
Road extension.

2. Upon execution of this Agreement as well as execution of the “Development
Agreement for Transfer Station Road Scales Relocation,” and the Developer’s posting of
approved Performance Bonds associated with both agreements in favor of Pender County, the
Hawksbill Cove Development and Developer’s rights to develop the Hawksbill Cove
Development shall be deemed fully vested under applicable State law and Pender County
ordinances and regulations.

3. Developer shall complete the construction of Transfer Station Road extension in
accordance with construction documents titled “Construction Plan and Profile, Transfer Station
Road Extension”, dated and sealed 06/06/14, prepared by Urban on or before September |4
2017.
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4. This Agreement shall run with the land and the Hawksbill Cove Development
approvals and shall be transferable to any of Developer’s successors in title and interest.

5. Nothing herein shall prevent Developer from seeking future zoning map or
Ordinance amendments applicable to the Hawksbill Cove Development and propetty, or major
and/or minor changes to the approved Planned Development Master Plan and Preliminary Plat
pursuant to Pender County Zoning Ordinance effective as of July 5, 1988 through June 21, 2010
(“Zoning Ordinance”).

6. This Agreement is solely for the benefit of the identified parties to the Agreement
and is not intended to give any rights, claims, or benefits to third parties or to the public at large.
This Agreement shall not be deemed a covenant, declaration of restrictions, negative easement,
or any other restriction upon any property, and this Agreement shall not be recorded in the
Pender County Regisiry,

This the 14 day of September, 2015.

[SIGNATURE PAGE(S) FOLLOWS]



[SIGNATURE PAGE TO DEVELOPMENT AGREEMENT FOR CONSTRUCTION
OF TRANSFER STATION ROAD EXTENSION]

IN WITNESS WHEREOF, this Agreement has been executed, in duplicate, the day and year
heretofore set out, on the part of the Developer and the County by authority duly given.

HAMPS"IWAD PROPERTIES, LLL.C
BY:

L i

TITLE: Mua oy Er

DATE: | ,\‘{[ (s~

COUNTY) OF PF:NDER, NORTH CAROLINA
o, N AN

Grr: Comde Comprtan Hoer
DATE; 7//;///),.,_

Approved as to form:

LT T

Carl “Trey” W. Thurman, IIT
County Attorney




STATE OF NORTH CAROLINA DEVELOPMENT AGREEMENT
FOR TRANSFER STATION ROAD
COUNTY OF PENDER SCALES RELOCATION

THIS DEVELOPMENT AGREEMENT FOR TRANSFER STATION ROAD
SCALES RELOCATION (“Agreement”) is made and entered into this the {4  day of
September, 2015, by and between the COUNTY OF PENDER, North Carolina, hereinafter
referred to as the “County”, party of the first party, and HAMPSTEAD PROPERTIES, 1.1.C, a
North Carolina limited liability company, hereinafter referred to as “Developer”, party of the
second part.

WITNESSETH:

WHEREAS, Developer is a real estate development company and has acquired or
assembled real property in Hampstead, Pender County, North Carolina, which property is
identified and described as follows:

Current Pender County Tax Parcel Id Nos. and addresses are

{Country Club Drive),

Tax Parcel/PIN Nos: Property Addresses:
4203-43-7857-0000 Off Sand Dollar Lane
4203-44-8578-0000 Avila Ave.
4203-45-1389-0000 Avila Ave.
4203-45-2563-0000 N/S Avila Ave.
4203-45-4049-0000 Avila Ave.
4203-53-8614-0000 Avila Ave.
4203-53-9319-0000 Avila Ave.
4203-53-9769-0000 996 Velinza Plantation Rd.
4203-54-1453-0000 N/S Avila Ave.
4204-30-4979-0000 N. Belvedere Dr.
4203-74-3682-0000 Country Club Dr.
4203-35-8794-0000 1617 Country Club Dr.
4203-36-0678-0000 Country Club Dr.

Collectively the above identified and described lands consist of approximately 376 acres located
between Country Club Drive (SR # 1465) and the Atlantic Intracoastal Waterway and
approximately 13 acres located between Country Club Drive and U.S. Highway 17 (hereinafter
collectively referred to as the “Development Property”);



WHEREAS, for several years, Developer has been planning a mixed-use project on the
Development Property pursuant to the Planned District (PD) provisions of the Pender County
Zoning Ordinance effective as of July 5, 1988 through June 21, 2010 (“Zoning Ordinance™),
which project is known as the “Hawksbill Cove” development and formerly known as the “St,
George’s Reach” project (hereinafter referred to as the “Hawksbill Cove Development™);

WHEREAS, following the Pender County Board of Commissioners’ rezoning of the
Development Property from R-20C District to PD District on October 1, 2007, a series of Public
Hearings have been held before the Pender County Planning Board and the Pender County Board
of Commissioners regarding the Planned Development Master Plan and Preliminary Plat
approval for the Hawksbill Cove Development under the PD provisions of the Pender County
ordinances (hereinafter referred to as the “Master Development Plan and Preliminary Plat”);

WHEREAS, among the various Public Hearings held, on November 15, 2010, the Pender
County Board of Commissioners unanimously approved a motion consenting to the relocation of
the Pender County Solid Waste Transfer Station facilities currently located on Transfer Station
Road (60 Public Right-of-Way) to locations within the Transfer Station property, identified as
248 Transfer Station Road and Property Identification Number 4203-17-8616-0000, in order to
accommodate an extension of existing Transfer Station Road from the existing terminus of that
roadway to Country Club Drive, as more particularly shown on the approved Master
Development Plan and Preliminary Plat;

WHEREAS, the planned extension of Transfer Station Road will be constructed on
property currently owned by Developer and identified as “Tract Two” on that map recorded in
Map Book 51 at Page 127 of the Pender County Registry, and said road when completed will be
dedicated and serve as a public connector road from Country Club Drive to U.S. Highway 17;

WHEREAS, on December 7, 2010, the Pender County Planning Board unanimously
approved revisions to the Master Development Plan and Preliminary Plat, which approval
provides, inter alia, that Developer will incur all costs associated with the relocation of the
Pender County Transfer Station facilities in accordance with the adopted resolution of the Pender
County Board of Commissioners on November 15, 2010 (the “Transfer Station Road Scales
Relocation Project®);

WHEREAS, on February 18, 2014, the Pender County Board of Commissioners
approved a Resolution (the “February 18, 2014 Resolution™) authorizing acceptance of a
professional engineering services agreement with W.K. Dickson & Co., Inc. (“W.K. Dickson”)
for surveying, civil engineering and permitting of the relocation of the solid waste convenience
site, truck scales and scale house from Transfer Station Road onto the adjacent County-owned
property located adjacent to Transfer Station Road;



WHEREAS, construction of the Transfer Station Road extension is required by the
Developer under the Hawksbill Cove Development approvals and it is necessary to relocate the
existing scales from Transfer Station Road in order to extend that roadway;

WHEREAS, the County and Developer wish to further memorialize herein the parties’
respective duties and responsibilities with regard to the Transfer Station Road Scales Relocation
Project; and,

WHEREAS, the extension of existing Transfer Station Road by the Developer will
provide needed roadway improvements for the citizens of Pender County and the motoring
public in general, and it is beneficial to both the County and the Developer to enter into this
Agreement.

NOW THEREFORE, for and in consideration of the mutual covenants and undertakings
contained herein and other good and valuable consideration in the amount of Ten Dollars
($10.00), the receipt and sufficiency of which is hereby acknowledged, the parties do hereby
agree as follows:

AGREEMENTS

The parties hereby establish, covenant and agree that:

1. Upon execution of this Agreement, Developer shall deposit with County a
Performance Bond for Transfer Station Road Scales Relocation (the “Performance Bond™)
as approved by counsel for the County in the amount of Six Hundred Thousand and No/100
Dollars ($600,000.00) for satisfaction of Developer’s obligations relative to the Transfer Station
Road Scales Relocation Project.

2. The Developer’s financial obligations or other liability for the Transfer Station
Road Scales Relocation Project under this Agreement and the Hawksbill Cove Development
approvals shall be limited to the actual costs and expenses incurred for the Transfer Station Road
Scales Relocation Project, but under no circumstances shall Developer’s financial obligations
exceed the maximum total sum of Six Hundred Thousand and No/100 Dollars ($600,000,00).

3. Upon payment by the Developer to the County of the sum of Six Hundred
Thousand and No/100 Dollars ($600,000.00), or any lesser amount determined to be the actual
costs and expenses of the scales relocation project, in satisfaction of Developer’s obligations
relative to the Transfer Station Road Scales Relocation Project, the Performance Bond shall be
released to the Developer.



4, The County shall promptly provide Developer with regular updates regarding the
progress of work, including any expected scheduling delays or required additional construction
or design services related to the Transfer Station Road Scales Relocation Project.

5. All requirements under the Hawksbill Cove Development approvals and this
Agreement related to the Developer’s obligations with regard to the Transfer Station Road Scales
Relocation Project shall be deemed fully satisfied when the Developer pays the County the sum
of Six Hundred Thousand and No/100 Dollars ($600,000.00) or any lesser amount determined to
be the actual costs and expenses of the scales relocation project, in satisfaction of the
Developer’s obligations under this Agreement,

0. The County shall commence and prosecute the Transfer Station Road Scales
Relocation Project in a timely manner, and work shall progress in a satisfactory and timely
manner. If the County terminates or abandons the Transfer Station Road Scales Relocation
Project without the concurrence of the Developer, the County shall reimburse the Developer one
hundred percent (100%) of all payments made by Developer, or paid on Developer’s behalf, and
associated with the Transfer Station Road Scales Relocation Project, and the County shall
promptly release Developer from the Performance Bond and any surety bond(s) as may be
applicable, The County shall promptly notify Developer in writing of any such termination,
Reimbursement by the County to the Developer pursuant to this Section shall be made in one
lump sum payment within sixty (60) days of such written notification or abandonment.

7. If the County terminates or abandons the Transfer Station Road Scales Relocation
Project without the concurrence of the Developer, the Developer shall have the right to complete,
but shall have no obligation whatsoever to complete, the Transfer Station Road Scales
Relocation Project at its sole cost and expense. Within sixty (60) days of any such termination or
abandonment of the Transfer Station Road Scales Relocation Project by the County, the County
shall provide Developer with an approved scale location to allow Developer to complete the
Transfer Station Road extension and relocation of the existing scales.

8. Upon the County’s approval of the Development Agreement for Construction of
Transfer Station Road Extension and the Developer’s deposit of the performance bond pursuant
to that agreement, Developer’s development rights under the Master Development Plan and
Preliminary Plat, the Hawksbill Cove Development approvals and the Pender County Ordinances
shall be deemed fully vested.

9. This Agreement is solely for the benefit of the identified parties to the Agreement
and is not intended to give any rights, claims, or benefits to third parties or to the public at large.
This Agreement shall not be deemed a covenant, declaration of restrictions, negative easement,
or any other restriction upon any property, and this Agreement shall not be recorded in the
Pender County Registry.



10.  This Agreement contains the entire agreement between the parties and there are
no understandings or agreements, verbal or otherwise, regarding this Agreement except as
expressly set forth herein or in that separate agreement between the County and Developer
entitled “Development Agreement for Construction of Transfer Station Road Fxtension™ dated
September 14 | 2015,

11, The parties hereby acknowledge that the individual executing the Agreement on
its behalf is authorized to execute this Agreement on its behalf and to bind the respective entities
to the terms contained herein and that he or she has read this Agreement, conferred with counsel,
and fully understands its contents.

12, A copy or facsimile copy of the signature of any party shall be deemed an original -
with each fully executed copy of the Agreement as binding as an original, and the parties agree
that this Agreement can be executed in counterparts, as duplicate originals, with facsimile
signatures sufficient to evidence an agreement to be bound by the terms of the Agreement.

13.  'This Agreement shall run with the land and the Hawksbill Cove Development
approvals and shall be transferable to any of Developer’s successors in title and interest.

14.  Nothing herein shall prevent Developer from secking future zoning map or

Ordinance amendments applicable to the Hawksbill Cove Development and property, or major
and/or minor changes to the approved Planned Development Master Plan and Preliminary Plat.

[SIGNATURE PAGE(S) FOLLOWS]



[SIGNATURE PAGE TO DEVELOPMENT AGREEMENT FOR
TRANSFER STATION ROAD SCALES RELOCATION]

IN WITNESS WHEREOF, this Agreement has been executed, in duplicate, the day and year
heretofore set out, on the part of the Developer and the County by authority duly given.

HAMPSWD ?PER’HES, LLC
BY: ﬂq// ~%{//
(AL

TITLE: Mgu na[% o

DATE: 0\\_\4\\%

COUNTY OF PENRER, NORTH CAROLINA
TITLE: 6«»;:'::;/4 Corrspptnre Ches -
DATE: ?/ff/ /T

Approved as to form:

(W I dT

Carl “Trey” W. Thurman, I
County Atftorney






