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MEMORANDUM 

To:  Pender County Board of Adjustment 
 
From:  Planning Staff 
 
Date: July 16, 2014 
 
RE: Discussion Items  
 
Board of Adjustment Members, 
 
Staff has prepared and will be presenting to you information on limited subdivisions as outlined in the 
Pender County Unified Development Ordinance (UDO) Sections 6.6; 6.7; and 6.8; per the Board of 
Adjustment request in February 2014. Specifically, the Board directed staff to provide a list of 
complaints received regarding limited subdivisions and other jurisdiction’s requirements for similar type 
approvals.  
 
Listed below is a definition of Subdivision as defined in NC General Statute §153A-335, as well as the 
available subdivision types as prescribed in the Pender County UDO. Staff has also included issues that 
have recently arisen, and questions to be considered regarding limited subdivisions.  
 
Four (4) attachments have also been included: 
 
Attachment A: Contains an excerpt from Pender County’s UDO containing Sections 6.6-6.8 which 
addresses limited subdivision regulations in Pender County; with additional supplemental provision that 
are pertinent to limited subdivisions.  
Attachment B: contains an overview of how surrounding jurisdictions (counties) within North Carolina 
address similar types of limited subdivision regulation.  
Attachment C: contains a discussion on Road Maintenance agreements with an example of a draft 
agreement. 
 

Subdivisions:  
(a)  All divisions of a tract or parcel of land into two or more lots, building sites, or other divisions 

when any one or more of those divisions are created for the purpose of sale or building 
development (whether immediate or future) and includes all division of land involving the 
dedication of a new street or a change in existing streets; however, the following is not included 
within this definition and is not subject to any regulations enacted pursuant to this Part: 

(1)        The combination or recombination of portions of previously subdivided and recorded 
lots if the total number of lots is not increased and the resultant lots are equal to or 
exceed the standards of the county as shown in its subdivision regulations. 
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(2)        The division of land into parcels greater than 10 acres if no street right-of-way 
dedication is involved. 

(3)        The public acquisition by purchase of strips of land for widening or opening streets or 
for public transportation system corridors. 

(4)        The division of a tract in single ownership the entire area of which is no greater than 
two acres into not more than three lots, if no street right-of-way dedication is 
involved and if the resultant lots are equal to or exceed the standards of the county 
as shown by its subdivision regulations. 

(b)        A county may provide for expedited review of specified classes of subdivisions.  
 
Subdivision Types: 
Pender County current offers 5 types of subdivision options that are specifically addressed in Section 3.8 
of the UDO: 

1. Major Subdivisions- eleven (11) lots or more are classified as Major Subdivisions and are 
required to follow the Master Development Plan review process with TRC review and Planning 
Board approval. All major subdivisions shall include a preliminary and final plat. 

2. Minor Subdivisions-ten (10) lots or less, except family and three lot divisions are classified as a 
minor subdivision and shall follow the preliminary plat review process. Requires TRC review and 
meets the same requirements as a Major Subdivision. 

3. 3 Lot Division on an NCDOT Road- Limited Subdivision – four (4) or less lots with each  lot having 
frontage on an NCDOT maintained road or other public road and requires Planning Staff 
approval 

4. 3 Lot Division on an Access Easement- Limited Subdivision– four (4) or less lots with one (1) or 
more lots having ingress/egress via an access easement and requires Planning Staff approval 

5. Family Division- Limited Subdivision- four (4) or less lots created by a  qualified resident 
household per this provision and requires Planning Staff approval. 

 
Common Issues with Limited Subdivisions: 
The following are the most common issues Staff discusses with surveyors, property owners, real estate 
agents, and citizens concerning the current Pender County Unified Development Ordinance 
requirements for limited subdivisions: 
 
1. Desire to record an access easement rather than road improvements required for Minor Subdivision  
2. Number of parcels that can be created on an existing easement  
3. Length of easement  
4. Width Requirement  
5. Time limitation from the date in which a parcel was created 
 
Questions to Consider: 
How should limited subdivision be reviewed? 
How many lots should limited subdivision allow? 
Should Access Easements be regulated? By what factors: Zoning District, length and width, number of 
lots, construction and maintenance of easement  
How many times should a property qualify for a limited subdivision? 
 
 
 
 
 
 



Attachment A 
 

6.6 FAMILY DIVISION 

 
6.6.1 Limitations 

A. Family subdivisions are permitted on parcels that have been created and recorded in the 

Registry before March 29, 2004. 

B. A total of three parcels (excluding the remnant parcel, if the remnant parcel meets the 

requirements of this Ordinance) per qualified resident household will be allowed to be created 

under the family subdivision provisions.  

C. The division does not create a new public or private street. 

 
6.6.2 Requirements 

A. The plat shall be clearly designated “Family Subdivision” in bold letters, 

B. Grantor and Grantee statement, located in Appendix D, shall appear on the plat and be signed 

by the Grantor(s) and Grantee(s) prior to approval.  

C. Certification by the Licensed Professional preparing the plat that each lot is adjacent to a 

natural drainage way or perennial stream or a 20 ft. drainage easement is recorded from each 

lot toward a natural drainage way or a perennial stream or if the lot or lots front on a NCDOT 

maintained road, approval from NCDOT for such lots to drain to the public road, 

D. The plat shows any designated Special Flood Hazard Areas located within the subdivision,  

E. The plat shows any designated Areas of Environmental Concern located within the subdivision 

F. An Improvement Authorization Permit from Environmental Health for each lot to be created, a 

soil suitability analysis for each lot to be created or approval to connect to existing public 

sewer 

G. The lots, other than those restricted for building development, shown on the plat meet the 

requirements of this Ordinance. 

H. The lots created have access to an access easement as defined in this Ordinance. 

I. The access easement must provide access to a public street. 

J. Waste water disposal requirements – One of the following must be met: 

1) An Improvement Authorization Permit has been issued for each of the parcels, 

2) The soil suitability analysis shows that at least 5,000 sq. ft. of each lot is suitable for 

traditional  on site waste disposal and the required 5000 sq. ft. is not within 10 ft of any lot 

boundary,  

3) Approval has been granted to connect to public sewer or community  sewer or  

4) Lots not meeting the requirements of 1, 2, or 3 are indicated by the following note:  “THIS 

PARCEL CANNOT BE USED FOR BUILDING DEVELOPMENT, UNLESS AN APPROVED WASTE 

WATER DISPOSAL METHOD HAS BEEN APPROVED AND PERMITTED BY THE PENDER COUNTY 

ENVIRONMENTAL HEALTH DEPARTMENT OR APPROPRATE STATE AGENCY OR UNLESS A NEW 

PLAT IS APPROVED AND RECORDED AS REQUIRED UNDER THIS ORDINANCE.”     

a) For alternative, see Design Requirements, Lots Section of this Ordinance for “Special 

Purpose Lots” 

K. The lots created have either direct access to a public street, private street or private access 

easement as defined in this Ordinance. 



L. A minimum passable travel way 20 feet wide shall be provided within a forty five (45’) foot 

easement at time of zoning approval. 

M. Clearing and grubbing shall be completed five feet of each edge of the travel way; 

N. Maintenance.  Upon determination by the Administrator that such travel way as approved are 

not passable, the Administrator may, in addition to other remedies, prevent issuance of any 

further development approvals until such travel ways are in a proper state of maintenance as 

determined by the Administrator. 

O. The Administrator shall review the subdivision to insure that the development will not block 

future access to properties that are adjacent to the lots. 

P. The plat contains the following note: “All new access easements shown or designated on this 

plat, include the transfer of an easement to public entities and public utilities for the purpose 

of installation and maintenance of water, sewer, electric and communication lines.” 

Q. The plat must contain the following note: “All new access easements shown or designated on 

this plat include the transfer of an easement to Pender County, its employees and agents for 

access for emergency personnel (police, fire & rescue) and Pender County and its employees 

for administration of all Pender County Ordinances.” 

 
6.7 THREE LOT DIVISION - NCDOT ROAD 

 
6.7.1 Limitations – The following limitations will apply to three lot subdivisions: 

A. Three lot subdivisions located on an existing NCDOT maintained or other public road will be 

limited to no more than three such parcels (excluding the remnant parcel, if the remnant 

parcel meets the requirements of this Ordinance) being created from any parcel that had been 

created and recorded in the Registry before March 29, 2004. 

B. The division does not create a new public or private street. 

 
6.7.2 Requirements 

The following shall be submitted to the Administrator with each proposal for a division of up to three 

lots fronting on an existing NCDOT maintained public road: 

A. Plat prepared as required by NCGS §47-30,The plat shall be clearly designated “Three Lot 

Subdivision on NCDOT Road” in bold letters, 

B. Certification by the Licensed Professional preparing the plat that each lot is adjacent to a 

natural drainage way or perennial stream or a 20 ft. drainage easement is recorded from each 

lot toward a natural drainage way or a perennial stream or if the lot or lots front on a NCDOT 

maintained road, approval from NCDOT for such lots to drain to the public road, 

C. The plat shows any designated Special Flood Hazard Areas located within the subdivision 

D. The plat shows any designated Areas of Environmental Concern located within the subdivision, 

E. An Improvement Authorization Permit from Environmental Health for each lot to be created, a 

soil suitability analysis for each lot to be created or approval to connect to existing public 

sewer. 

F. The lots, other than those restricted for building development, shown on the plat meet the 

requirements of this Ordinance, 

G. Waste water disposal requirements – One of the following must be met: 

1) An Improvement Authorization Permit has been issued for each of the parcels, 



2) The soil suitability analysis shows that at least 5,000 sq. ft. of each lot is suitable for 

traditional on site waste disposal and the required 5,000 sq. ft. is not within 10 ft of any lot 

boundary, 

3) Approval has been granted to connect to public sewer or community sewer or 

4) Lots not meeting the requirements of 1, 2, or 3 are indicated by the following note: “THIS 

PARCEL CANNOT BE USED FOR BUILDING DEVELOPMENT, UNLESS AN APPROVED WASTE 

WATER DISPOSAL METHOD HAS BEEN APPROVED AND PERMITTED BY THE PENDER COUNTY 

ENVIRONMENTAL HEALTH DEPARTMENT OR APPROPRATE STATE AGENCY OR UNLESS A NEW 

PLAT IS APPROVED AND RECORDED AS REQUIRED UNDER THIS ORDINANCE.”  

a) For alternative, see Design Requirements, Lots Section of this Ordinance for “Special 

Purpose Lots.” 

H. The lots created have access to a NCDOT maintained public street. 

I. The Administrator determines that the subdivision complies with the limitations on Three Lot 

Subdivisions contained in the General Provisions Section of this Ordinance. 

J. The Administrator shall review the subdivision to insure that the development will not block 

future access to properties that are adjacent to the lots. 

K. The plat contains an ownership and dedication statement signed by the owner or owners in 

the format provided by this Ordinance. 

L. The plat contains the following note: “All new access easements shown or designated on this 

plat, include the transfer of an easement to public entities and public utilities for the purpose 

of installation and maintenance of water, sewer, electric and communication lines 

 
6.8 THREE LOT DIVISION – PRIVATE ROAD/ACCESS EASEMENT  

 
6.8.1 Limitations - The following limitations will apply to three lot subdivisions: 

A. Three lot subdivisions located on an access easement will be limited to no more than three 

such parcels (excluding the remnant parcel, if the remnant parcel meets the requirements of 

this Ordinance) being created from any parcel that had been created and recorded in the 

Registry before March 29, 2004. 

B. Three lot subdivisions located on an access easement as defined in this Ordinance will be 

limited to three such parcels (excluding the remnant parcel, if the remnant parcel meets the 

requirements of this Ordinance being created from any parcel that had been created and 

recorded in the Registry before March 29, 2004 or any parcel that has been created and 

approved by the Administrator under the provisions of this Ordinance. 

C. The division does not create a new public or private street. 

 

6.8.2 Requirements  

The following shall be submitted to the Administrator with each proposal for a division of up to three 

lots fronting on an access easement that provides access to an existing NCDOT maintained public road: 

A. Plat prepared as required by NCGS §47-30, 

B. The plat shall be clearly designated “Three Lot Subdivision on Access Easement” in bold letters, 

C. Certification by the Licensed Professional preparing the plat that each lot is adjacent to a 

natural drainage way or perennial stream or a 20 ft. drainage easement is recorded from each 



lot to a natural drainage way or a perennial stream or if the lot or lots front on a NCDOT 

maintained road, approval from NCDOT for such lots to drain to the public road, 

D. The plat shows any designated Special Flood Hazard Areas located within the subdivision, 

E. The plat shows any designated Areas of Environmental Concern located within the subdivision, 

F. An Improvement Authorization Permit from Environmental Health for each lot to be created, a 

soil suitability analysis for each lot to be created or approval to connect to existing public 

sewer. 

G. The lots, other than those restricted for building development or designated and reserved for 

open space, shown on the plat meet the requirements of this Ordinance 

H. Waste water disposal requirements – One of the following must be met: 

1) An Improvement Authorization Permit has been issued for each of the parcels, 

2) The soil suitability analysis shows that at least 5,000 sq. ft. of each lot is suitable for 

traditional on site waste disposal and the required 5,000 sq ft. is not within 10 ft of any lot 

boundary, 

3) Approval has been granted to connect to public sewer or community sewer,  

4) or Lots not meeting the requirements of 1, 2, or 3 are indicated by the following note: “THIS 

PARCEL CANNOT BE USED FOR BUILDING DEVELOPMENT, UNLESS AN APPROVED WASTE 

WATER DISPOSAL METHOD HAS BEEN APPROVED AND PERMITTED BY THE PENDER COUNTY 

ENVIRONMENTAL HEALTH DEPARTMENT OR APPROPRATE STATE AGENCY OR UNLESS A NEW 

PLAT IS APPROVED AND RECORDED AS REQUIRED UNDER THIS ORDINANCE.”  

a) For alternative, see Design Requirements, Lots Section of this Ordinance for “Special 

Purpose Lots.” 

I. The lots created have access to an access easement as defined in this Ordinance, 

J. The access easement that provides access to a public street is no longer than 500 ft. 

K. A minimum passable travel way 20 feet wide shall be provided within a forty five (45’) foot 

easement at time of zoning approval. 

L. Clearing and grubbing shall be completed five feet of each edge of the travel way; 

M. Maintenance.  Upon determination by the Administrator that such travel way as approved are 

not passable, the Administrator may, in addition to other remedies, prevent issuance of any 

further development approvals until such travel ways are in a proper state of maintenance as 

determined by the Administrator. 

N. The Administrator determines that the subdivision complies with the limitations on Three Lot 

Subdivisions contained in the General Provisions Section of this Ordinance. 

O. The plat contains an ownership and dedication statement signed by the owner or owners. 

P. The plat contains the following note: “All new access easements shown or designated on this 

plat, include the transfer of an easement to public entities and public utilities for the purpose 

of installation and maintenance of water, sewer, electric and communication lines.” 

Q. The plat must contain the following note: “All new access easements shown or designated on 

this plat include the transfer of an easement to Pender County, its employees and agents for 

access for emergency personnel (police, fire & rescue) and Pender County and its employees 

for administration of all Pender County Ordinances.” 

 

 
 



The following text from the Pender County Unified Development Ordinance specifically details access 
easements; the design, standards and notes required on plats for record. 
 
5.3.2.B.  STRUCTURES TO HAVE ACCESS  

1) Every structure hereafter erected or moved shall be on a lot adjacent to or having access to a 

public right-of-way, street or road not less than thirty (30’) feet in width.  When the lot is not 

adjacent to the public road and access is provided by an access easement to the public road, 

the easement must be a minimum of twenty (20’) feet wide. 

 
7.2.1 LOT DESIGN REQUIREMENTS 

A. All lots not designated as open space, recreation, street or other reserved area shall 
meet all area, usable area, size, dimensional, yard and density requirements contained 
in Article 4, Zoning Districts and Zoning Map. 

B. All new lots not designated as open space, recreation, street or other reserved area that 
front on a public or private street shall meet minimum lot width requirements.  

C. No more than three lots may be created that are provided access by a single access 
easement. All lots or parcels shall meet the minimum access requirements established 
in this Ordinance. 

D. Access easements may not be included to meet any minimum lot area or dimension 
requirements for a lot or right of way. 

 
7.2.8 ACCESS 

All single family dwelling subdivision lots shall have frontage upon a public or private street or 
access easement. All multi-unit developments shall provide access to a public street directly 
from each unit or from each unit across a common area owned by the multi-unit development 
or owned by a Homeowners Association to which the dwelling unit owner is required to be a 
member. 

 
7.2.10 SPECIAL PURPOSE LOTS 

A. Special purpose lots that do not meet the minimum lot area, minimum lot dimensions, 
minimum access requirements or other requirements of this Ordinance may be 
approved by the Planning Board or Administrator under the following circumstances: 

1) The lot has a 20 ft. access easement to a public or private road, 
 
APPENDIX A- DEFINITIONS 
 
ACCESS EASEMENT:  An easement that is at least forty five (45’) feet wide and is recorded by map or 
other instrument in the Registry that specifically transfers rights to the adjacent property owners or 
specific property owners and their assigns, invitees, licensors and permitters for ingress, egress and 
utilities and for the construction and maintenance of ingress, egress and utility facilities.  An access 
easement by designation on a recorded plat also transfers the right to construct and maintain water, 
sewer, electric and communication lines within the easement by any public entity or public utility. 
 
 
 
 
 
 
 
 



Attachment B 
 
Surrounding Jurisdiction Regulations 
The following are excerpts from local county ordinances: 
 
Brunswick County Unified Development Ordinance Section 6.1.2  

A. Every lot shall have (direct or indirect) access to a public or private street. Access must 
provide a reasonable means of ingress and egress for emergency vehicles as well as for 
all those likely to need or desire access to the property in its intended use.  

B.  In general, the minimum required width is equal to a 20-foot-wide public access 
easement, although this may be reduced by the Planning Director if access sufficient to 
satisfy paragraph A. above is provided. Additional width access easements may also be 
required to accommodate driveways or roadways serving large developments.  

 
Duplin County Subdivision Regulation Section 303.2 
Subdivisions that qualify for the private easement exemption follow the procedural requirements for 
minor subdivisions as required in section 304 provided all the following are met. 

A.   All parcels created by the subdivision abut a private ingress and egress easement of at 
least 50' in width. 

B.  The subdivision creates a maximum of three contiguous parcels. 
C.  The minimum area of all new parcels shall be no less than 21,780 sq. ft. in area and have 

no less than twenty feet (20) of frontage along the ingress and egress easement. 
D.  Adequate documentation concerning the ownership and perpetual maintenance of the 

private ingress and egress easement is submitted with the plat and noted on the plat. 
 
New Hanover County Zoning Ordinance Section 61.2-1 (3) 
Building lots having access over a private driveway or easement at least thirty (30) feet in width (5/1/89) 
to a road as defined in Section 23-86, provided the driveway or easement is an easement appurtenant 
to three (3) or fewer lots and the easement is solely owned by a lot owner or in common by three (3) or 
fewer lot owners.  
 
 
Onslow County Subdivision Ordinance  
Family Division (exempt division): The following is a list of requirements/statements that must be 
submitted with an exempt plat for a subdivision of property for family purposes: 
1. A plat listing the names of the family members and identifying which lots are to be conveyed to each 
with a statement that “the lot(s) shown are created for the purpose of family ownership”; 
2. Where lots are not adjacent in a public street, a note on the plat stating that the lot is benefited by a 
permanent easement for access and utilities. 
3. The following note shall appear on the plat: “No additional lots, including the resubdivision of the lots 
served by the access easement and utility, shall be permitted unless the access and utility easement is 
upgraded to meet or exceed the standards of the Onslow County Subdivision Ordinance.” 
4. A note stating that the property owners are responsible for the upkeep and maintenance of the 
access and utility easement shall be placed on the plat; and 
5. A septic permit or letter of sewer availability shall be required for each lot to be created or a 
statement shall be placed on the plat that the property is being conveyed as forestland or farmland. 
Numbers 2, 3, and 4 only apply only when the lot(s) created do not have direct access to a public street. 
Any map of an exemption shall be presented to the Planning Department for sign-off prior to 
recordation. If the Planning Department determines that the intent to make use of any of these 



exemptions is to circumvent the provisions of the Subdivision Ordinance, then the use of this exemption 
may be denied. The applicant may then appeal to the Planning Board for decision. 
 
Minor Subdivision – A minor subdivision is a division of 10 or fewer lots, including the residual parcel 
where each lot will have street frontage along an existing public or private street, where no new street 
improvements and/or right of-way dedication is required, and where no water and/or sewer utility 
extensions are required. The minor subdivision may not be used by an owner, developers, subsequent 
purchaser, or successor-in-interest a second time within three years on any property less than 1,500 feet 
from the original property boundaries or the boundaries of an approved minor subdivision created 
within the original property. 
 
Rural Subdivision – A subdivision where ten (10) or fewer lots result with each lot at least one (1) acre in 
size. The Rural Subdivision may be used only once for any parent parcel or unit of ownership as of the 
effective date of this ordinance. 
 
Access Requirements 
All newly created lots and parcels shall have access to a public street via a proposed public street, a 
paved private street evidenced by a recorded easement or right-of-way for access or, in the case of a 
rural subdivision, a private lane evidenced by a recorded easement for access and utilities. However, 
direct access (driveways) to some roads may be prohibited. (See section 603.3.C) Multi-family, cottage 
developments and commercial developments may be served by private parking access areas provided 
that the design meets the requirements of the Onslow County Zoning Ordinance and that the upkeep 
and maintenance of these areas are included in the property owner documentation to be recorded at 
the time of the final plat approval. When property is proposed to be subdivided as a rural subdivision 
which has access along an existing private easement, no more than 10 residential units may be served 
by the easement. The applicant must provide the names and addresses (and stamped envelopes) of the 
other property owners whose property is served by the existing easement so that the Planning 
Department may notify them of the proposed development 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 



Attachment C 
Road Maintenance Agreements 
There is a potential to require a road maintenance agreement between property owners recorded 
through Register of Deeds who wish to further subdivide property without roadway improvement to 
NCDOT standards at the time of subdivision as required in § 3.9.3.B & § 6.4.C. This would allow private 
owners to maintain the roadways on access easements to ensure a safe, passable ingress and egress. If a 
road maintenance agreement is deemed appropriate, a Zoning Text Amendment to the Pender County 
Ordinance will be required. A sample road maintenance agreement can be seen below. 

 
 
DECLARATION OF RESTRICTIONS 

 AND PROVISIONS FOR PRIVATE    

ORANGE COUNTY ROAD MAINTENANCE            
 

 THIS DECLARATION, made this ____ day of ________, 200__, by [INSERT NAME OF 

DECLARANTS], hereinafter called Declarants, having a mailing address of [INSERT MAILING 

ADDRESS HERE]. 

 

 WITNESSETH: 
 

 WHEREAS, Declarants own in fee simple the real property described in Article 1 below; and 

 

 WHEREAS, the said property will have access to [INSERT NAME OF STATE ROAD 

HERE] (S.R.) via the private roads shown on the plat hereinafter referred to, said private roads being 

known as [INSERT NAME OF PRIVATE ROADS HERE] (hereinafter referred to as private road); 

and 

 WHEREAS, Declarants by this Declaration of Restrictions, wish to bind themselves, their 

successors and assigns to provide all owners of any portion of said property owned by Declarants 

described below perpetual ingress, egress and regress to State Roads; and 

 

 WHEREAS, Declarants by this Declaration of Restrictions, wish to bind themselves, their 

successors and assigns to provide for maintenance of said private road until such time as the said private 

road is accepted by the State of North Carolina for maintenance; 

 

 NOW, THEREFORE, Declarants agree for themselves and with any and all persons, firms or 

corporations hereafter acquiring any of the property described in Article 1 below, that the same shall be 

subject to the following restrictions, conditions, and covenants relating to the use and occupancy thereof, 

which restrictions, conditions, and covenants shall run with the said property and insure to the benefit of 

and be binding upon the heirs, successors and assigns of Declarants and other acquiring parties and 

persons. 

 

 Article 1.  The real property which is, and shall be, held, transferred, sold and conveyed subject 

to the protective and restrictive covenants set forth in the various Articles of this declaration is located in 

[INSERT NAME OF TOWNSHIP HERE] Township, Orange County, North Carolina, and is more 

particularly described as follows:  

 

[INSERT APPROPRIATE LEGAL DESCRIPTION OF ALL TRACTS BURDENED BY THE 

PRIVATE ROAD EASEMENT - INCLUDE PLAT REFERENCE] 

 

Article 2.  Declarants hereby grant unto themselves and the future record owners of the aforesaid 

property adjoining and abutting the private road as shown on the aforesaid recorded plat(s) and as said 

private road may be extended into the aforesaid property, perpetual ingress, egress and regress over, on 



and under the said private road including the use of the road for the purposes of installation and 

maintenance of utilities. 

 

 TO HAVE AND TO HOLD the above-described easement as an appurtenance to all of the 

property, which easement shall run with said lands forever. 

 

 Article 3.  The road shall be maintained to Class [INSERT ROAD CLASS HERE] road 

standards as prescribed by Orange County now and as the same may be revised from time to time. 

 

 For so long as Declarants shall be willing and able to serve they shall be responsible for: 

 

 1. Determining what maintenance is necessary in order to maintain [INSERT ROAD 

NAME HERE]. 

 2. Contracting repairs and notifying the owners of Lot abutting [INSERT ROAD NAME 

HERE] of their respective assessments at least annually; and  

 3. Estimating the costs of maintenance in advance, and depositing the funds received in a 

separate account, the records of which shall be available for inspection by any owner subject to 

assessment. 

 If at any time Declarants are unable or unwilling to provide for the maintenance of said road, the 

owners of the subdivided lots as shown on the recorded plats herein before referred to shall be responsible 

for maintenance as herein provided.  Any owner of a subdivided lot within said property served by said 

road or the owner of any interest therein, shall have the right to enforce the maintenance standard by 

sending by registered or certified mail, return receipt requested, written notice of all proposed 

maintenance and of the time and place of a meeting of the said record owners (said meeting to take place 

no less than 10 days following the mailing of such notice) to all such record owners at their last known 

addresses as shown on the Orange County Tax Records. 

 

 At such owners’ meeting all maintenance shall be approved by a majority of the votes cast (each 

owner having one vote for each subdivided lot owner and three for each dwelling unit on a lot). 

 

 Every owner of any of the aforesaid property using said road shall bear on a pro-rata basis the 

cost of maintaining said private road, this being each owner’s pro-rata share for grading costs, gravel, or 

rock hauled in to fill ruts, holes, and washed-out sections and necessary replacement of or additional 

drainage culverts. 

 

 Each owner’s pro-rata share of the maintenance costs of said private road shall be the total cost of 

maintenance multiplied by said owner’s votes and divided by the total of all the owners’ votes within the 

property.  Each owner’s pro-rata share of the maintenance cost of said private road shall be due and 

owing to whichever other owner initiated the maintenance enforcement within 10 days of the said 

owners’ meeting.  If not paid by that time, said initiating owner may file suit for the same on behalf of all 

of the owners. 

 

Notwithstanding the vote at the owners’ meeting, nothing in this Declaration of Restrictions shall be 

construed as denying any owner the right to see that the said road is maintained to Class [INSERT 

ROAD CLASS HERE] standards, and any owner may require that the maintenance requirements be 

submitted to binding arbitration under the rules and regulations of the American Arbitration Association 

(as governed by the Uniform Arbitration Act of North Carolina, North Carolina General Statutes Section 

1.567.1 et seq, as it may be from time to time amended) by notice mailed to all said record owners at their 

last known addresses by registered or certified mail, return receipt requested, by 5:00 p.m. on the second 

working day following the owners’ meeting, unless such arbitration notice is sent, the vote of the majority 

of the owners shall be conclusive as to what maintenance mandated by this Declaration of Restrictions. 

 Article 4.  The private road located within said property may be dedicated to the public at the 

election of a majority vote of the owners under the same procedure used in Article 3 for the maintenance 

of said road.  In that event, the owners and their successors in title and interest to any of the property 



described herein will remain responsible for road maintenance by the North Carolina Department of 

Transportation or other governmental body. 

 

 It is probable that future development of the property described in Article 1 will require 

upgrading of the private road providing access to the property described in Article 1 to either a higher 

private road standard or to North Carolina Department of Transportation standards.  In the event that 

Orange County or any other governmental body, as a condition to the approval of any further subdivision 

of the property described in Article 1, may require said private road to be upgraded above a Class 

[INSERT ROAD CLASS HERE] standard or publicly dedicated and constructed to Department of 

Transportation standards, then in that event, Declarants and all persons taking title to the property 

described in Article 1 shall be responsible for maintenance and the costs of maintenance of the entire road 

system to the new standard on the point system described in Article 3.  Provided, however, that the initial 

cost of construction the road or any portion of the road to a higher private road standard or to Department 

of Transportation standards shall be borne solely by the owners of the portion of said property, the 

subdivision of which requires that the road or any portion of it be upgraded.  The cost of construction the 

road or any portion of it to a higher private road standard or to Department of Transportation Standards 

shall be bared by the owners responsible for the upgrading according to the system described in Article 3.  

In the event public dedication of the said private road or any extension of the private road or portions 

thereof is required by Orange County, all persons taking title to the aforesaid property from and through 

Declarants shall dedicate to the public that portion of the road required to be dedicated. 

 

 Article 5.  In the event that extensions are made to the said private road within the aforesaid 

property, or to other property, or for utility access to other property, the costs of maintaining the entire 

road system shall be borne by all the record owners of any property served by the entire road system as 

set forth in Article 3; provided, however, that the initial costs of constructing any extension of the road 

shall be borne solely by the owners of the portion of said property abutting said road extension as they 

may agree, or if they do not agree, then among them by the same point system as set out above. 

 

 Article 6.  This Agreement shall remain in full force and effect as to said road or any portion 

thereof until such time as said road or any portion thereof shall be taken over by the North Carolina 

Department of Transpiration for maintenance purposes, and any portion of said road not so taken over by 

the North Carolina Department of Transportation shall remain subject to this Agreement.  Declarants 

accept all liability related to the use and maintenance of said road and agree to hold Orange County and 

the State of North Carolina harmless from such liability.  Declarants acknowledge that some public 

services may not be provided to the lots abutting the said private road due to the private nature of said 

road. 

 Article 7.  This agreement is to govern the maintenance of said road when subject to ordinary 

use.  If any owner liable under this agreement shall cause any extraordinary wear and tear on said road by 

building, well drilling, or other heavy use, said owner shall be responsible to pay such extraordinary cots 

of maintenance as is caused by said use.  If the responsibility for such extraordinary cots of maintenance 

is not agreed between the owners at an owners’ meeting called under the provisions of Article 3 above, 

the responsibility for said cost shall be subject to binding arbitration as set out in Article 3 above. 

 

 Article 8.  This Agreement shall run with and be appurtenant to the land and shall be binding 

upon the heirs, successors, and assigns of each record owner of the aforesaid property.  When used in this 

Agreement, the singular shall include the plural, the masculine shall include the feminine and the neuter, 

and vice versa, as the meaning may require. 

 

  

 

 

 

 

 



IN WITNESS WHEREOF, Declarants have caused this instrument to be signed and sealed on the day 

and year first written above. 

 

 ______________________________(SEAL) 

 

 

 ______________________________(SEAL) 

NORTH CAROLINA 

 

_____________COUNTY 

 

 I, a Notary Public of said State and County, do hereby certify that 

_________________________________________________________ personally appeared before me 

this day and acknowledged the due execution of the foregoing Declaration of Restrictions and Provisions 

for Private Road Maintenance. 

 

 Witness my hand and notarial seal, this _____ day of ________________, 20_____. 

 

      _____________________________ 

      Notary Public 

 

My Commission Expires:_____________________________ 

 

STATE OF NORTH CAROLINA 

COUNTY OF ORANGE 

 

 I, a Notary Public of said State and County, do hereby certify that 

_______________________________________ personally appeared before me this day and 

acknowledged the due execution of the foregoing Declaration of Restrictions and Provisions for Private 

Road Maintenance. 

 

 Witness my hand and notarial seal this the ___ day of _________________, 20___. 

     

     _____________________________ 

     Notary Public 

My Commission Expires:_______________________________ 

 
 
 
 
 
 
 
 
 
 
 


