21072015 House Bill 276
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2013

SESSION LAW 2013-126
HOUSE BILL 276

AN ACT TO CLARIFY AND MODERNIZE STATUTES REGARDING ZONING BOARDS OF
ADJUSTMENT.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 160A-388 reads as rewritten:
"§ 160A-388. Board of adjustment.

(a) Composition and Duties. - The eity-eouneil-zoning or unified development ordinance may
provide for the appointment and compensation of a board of adjustment consisting of five or more
members, each to be appointed for three years. In appointing the original members—ef-sueh—board;
members or in the filling of vacancics caused by the expiration of the terms of existing members, the city
council may appoint certain members for less than three years te-the-end-so that thereafter-the terms of all
members shall not expire at the same time. The council may;inits-diseretiens-may appoint and provide
compensation for alternate members to serve on the board in the absence or temporary disqualification of
any regular member or to fill a vacancy pending appointment of a member. Alternate members shall be
appointed for the same term, at the same time, and in the same manner as regular members. Each
alternate mermber—while-attendinganyregularor-speetal-meeting-of-the-board-end-member serving on
behalf of any regular member—shal-haveandrmay-exereise-member has all the powers and duties of a
regular member. A—eity-The ordinance may designate a planning board or governing board to perform
any er-aH-of the duties of a board of adjustment in addition to its other duties-duties and may create and

designate specialized boards to hear technical appeals.

(al)  Provisions of Ordinance. - The zoning or unified development ordinance may provide that the
board of adjustment hear and decide special and conditional use permits, requests for variances, and
appeals of decisions of administrative officials charged with enforcement of the ordinance. As used in

thig section, the term "decision” includes any final and binding order. requirement, or determination. The
board of adjustment shall follow quasi-judicial procedures when deciding appeals and requests for

variances and special and conditional use permiits. The board shall hear and decide all matters upon
which it is required to pass under any statute or ordinance that regulates land use or development.

(a2)  Notice of Hearing. - Notice of hearings conducted pursuant to this section shall be mailed to
the person or entity whose appeal, application, or request is the subject of the hearing; to the owner of the
property that is the subject of the hearing if the owner did not initiate the hearing: to the owners of all
parcels of land abutting the parcel of land that is the subject of the hearing; and to any other persons

entitled to receive notice as provided by the zoning or unified development ordinance. In the absence of
evidence to the contrary, the city may rely_on the county tax listing to determine owners of property
entitled to mailed notice. The notice must be deposited in the mail at least 10 days. but not more than 235
days, prior to the date of the hearing. Within that same time period, the city shall also prominently post a
notice of the hearing on the site that is the subject of the hearing or on an adjacent street or highway

right-of-way.
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(bl)  Appeals. - The board of adjustment shall hear and decide appeals decisions of administrative
officials charged with enforcement of the zoning or unified development ordinance and may hear appeals
arising out of any other ordinance that regulates land use or development, pursuant to all of the
following:

1) Any person who has standing under G.S. 160A-393(d) or the city may appeal a
decision to the board of adjustment. An appeal is taken by filing a notice of appeal
with the citv clerk. The notice of appeal shall state the grounds for the appeal.

(2) The official who made the decision shall give written notice to the owner of the
property that is the subject of the decision and to the party who sought the decision, if
different from the owner. The written notice shall be delivered by personal delivery,
electronic mail, or by first-clags mail.

(3) The owner or other party shall have 30 days from receipt of the written notice within
which to file an appeal. Any other person with standing to appeal shall have 30 days
from receipt from any source of actual or constructive notice of the decision within
which to file an appeal.

4) It shall be conclusively presumed that all persons with standing to appeal have
constructive notice of the decision from the date a sign containing the words "Zoning
Decision" or "Subdivision Decision" in letters at least six inches high and identifving
the means to contact an official for information about the decision is prominently
posted on the property that is the subject of the decision, provided the sign remains on

the property for at Jeast 10 davs. Posting of signs is not the only form of constructive

notice, Any such posting shall be the responsibility of the landowner or applicant,
Verification of the posting shall be provided to the official who made the decision.

Absent an ordinance provision to the contrary, posting of signs shall not be required.

(5) The official who made the decision shall transmit to the board all documents and
exhibits constituting the record upon which the action appealed from is taken, The
official shall also provide a copy of the record to the appellant and to the owner of the
property that is the subject of the appeal if the appellant is not the owner.

{6) An appeal of a notice of violation or other enforcement order stays enforcement of the
action appealed from unless the official who made the decision certifies to_the board
of adjustment after notice of appeal has been filed that because of the facts stated in an
affidavit, a stay would cause imminent peril to life or property or because the violation
18 transitory in nature, a_stay would seriously interfere with enforcement of the
ordinance. In that case, enforcement proceedings shall not be stayed except by a
restraining order, which may be granted by a court. If enforcement proceedings are not
stayed, the appellant may file with the official a request for an expedited hearing of the
appeal, and the hoard of adjustment shall meet to hear the appeal within 15 days after
such a request is filed, Notwithstanding the foregoing, appeals of decisions granting a
permit or otherwise affirming that a proposed use of property is congistent with the
ordinance shall not stay the further review of an application for permits or permissions

to use such property; in these situations the appellant may request and the board may
grant a stay of a final decision of permit applications or building permits affected by

the issue being appealed.
7 Subject to the provisions of subdivision (6) of this subsection, the board of adjustment

shall hear and decide the appeal within a reasonable time.
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. (8) The official who made the decision shalt be present at the hearing as a witness. The
appellant shall not be limited at the hearing to matters stated in the notice of appeal. If
any party or the city would be unduly prejudiced by the presentation of matters not
presented in the notice of appeal, the board shall continue the hearing. The board of
adjustment may reverse or affirm. wholly or partly, or may modify the decision
appealed from and shall make any order, requirement, decision, or determination that

ought to be made. The board shall have all the powers of the official who made the
decision.

()] When hearing an appeal pursuant to G.S. 160A-400.9(¢) or any other appeal in the
nature of certiorari, the hearing shall be based on the record below and the scope of
review shall be as provided in G.S. 160A-393(k).

(10) The parties to an appeal that has been made under this subsection may agree to
mediation or other forms of alternative dispute resolution. The ordinance may set
standards and procedures {o facilitate and manage such voluntary alternative dispute

resolution.
(c) Special and Conditional Use Permits. - The zenmg-ordmance may prov1de that the board of
adjustment may f A :

the—boafd—naay—&ee—hear and decide spec1al and oond1t1onal use pemﬁs—al—l—-te—be—p 1ts in accordance

with the—prineiptes;—eonditions;—safeguards;—standards and procedures specified in the ordinance.
Reasonable and approprlate conditions may be 1mposed upon these permlts :Phe—efdmanee—may—als-o

(d) Var1ances - When pfaet—ieal—difﬁe’c&&es—eﬁunnecessary hardshlps Would result from carrylng
out the strict letter of a zoning ordinance, the board of adjustment shall have-the-pewet-to-vary or-moedify
any of the fegalatrena—oﬁpfeﬂﬁene—ef—the—erdmanee—so—th&t—prov1s1ons of the ordinance upon a showing
of all of the following:

(1 Unnecessary hardship would result from the strict application of the ordinance, It shall
not be necessary to demonstrate that, in the absence of the variance, no reasonable use
can be made of the property.

(2) The hardship results from conditions that are peculiar to the property, such as
location, size. or topography. Hardships resulting from personal circumstances, as well
as hardships resulting from conditions that are common to the neighborhood or the
general public, may not be the basis for granting a variance.

3) ‘The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may
justify the granting of a variance shall not be regarded as a self-created hardship.

4) The requested variance is consistent with the spiit-spirit, purpose, and intent of the
ordinanee—shall-be-observed;-ordinance, such that public safety—and-welfare—seenred;
safety is secured, and substantial justice dene—is achicved.

No change in penmtted uses may be authonzed by variance. HO1s;

i 4 REHeE he-bos pprop_rlate cond1t10ns may be 1mposed on any Varxanoe,
provuled that the condmons are reasonably related to the variance. Any other ordinance that regulates

land use or development may provide for variances consistent with the provisions of this subsection.

(e) Voting. -
(1 The concumng vote of four ﬁfths of—the—mefﬂbefs—of the board shall be necessary to

variance. A matomtv of the members shall be requ1red to dec1de any_other qua31—

judicial matter or to determine an app_eal made in the nature of certiorari. For the
purposes of this subsection, vacant positions on the board and members who are

disqualified from voting on a quasi-judicial matter shall not be considered “members
oftheboard"members of the board for calculation of the requisite supermajerity
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majority if there are no qualified alternates available to take the place of such
members. '
(el) A member of the board or any other body exercising quasi-judicial functions pursuant to this
Article shall not participate in or vote on any quasi-judicial matter in a manner that would violate
affected persons' constitutional rights to an impartial decision maker. Impermissible conflicts include, but
are not limited to, a member having a fixed opinion prior to hearing the matter that is not susceptible to
change, undisclosed ex parte communications, a close familial, business, or other associational
relationship with an affected person, or a financial interest in the outcome of the matter. If an objection is
raised to a member's participation and that member does not recuse himself or herself, the remaining
members shall by majority vote rule on the objection.
(e2)  Quasi-Judicial Decisions and Judicial Review. -

(48] The board shall determine contested facts and make its decision within a reasonable
time. Every guasi-judicial decision shall be based upon competent, material, and
substantial evidence in the record. Each quasi-judicial decision shall be reduced to
writing and reflect the board's determination of contested facts and their application to
the applicable standards. The written decision shall be signed by the chair or other
duly authorized member of the board. A guasi-judicial decision is effective upon filing
the written decision with the clerk to the board or such other office or official as the
ordinance specifies. The decision of the board shall be delivered by personal delivery,
clectronic mail, or by first-class mail to the applicant, property_owner, and to any
person who has submitted a written request for a copy, prior to the date the decision
becomes effective. The person required to provide notice shall certify that proper

notice has been made.
(2) Every quasi-judicial decision efthe-beard-shall be subject to review by the superior
court by proceedings in the nature of eertierari—Any-certiorari pursuant to G.S. 160A-
393. A petition for review by-the-superier-estrt-shall be filed with the clerk of superior
-court within-by the later of 30 days after the decision eftheboard—is—filed—in—sueh
£ : thes;-is effective or after a written copy thereof is given in

otfice-as-the-ordinance-speeifies
accordance with subdivision (1) of this subsection. When first-class mail is used to
deliver nol“:ice, three days shall be added to_the time to file the petit_ion.&e}iﬂvefed—tﬁ

AT o oy 1
Y ¢l

(f) board e%&djﬁs%meﬁ{—or any member tempeorartly-acting as
ehairman;-chair and the clerk to the board arets authorized n-his-effteiat-eapaeity-to administer oaths to
witnesses in any matter coming before the board. Any person who, while under oath during a proceeding

before the board of adjustment, willfully swears falsely is guilty of a Class 1 misdemeanor.

(g) Subpoenas. - The board of adjustarent-adjustment through the chair, or in the chair's absence

anyone acting as chair, may subpoena witnesses and compel the production of evidence._To request
issuance of a subpoena. persons with standing under G.S. 160A-393(d) may make a written request to the

chair explaining why it is necessary for certain witnesses or gyidence to be compelled. The chair shall
1ssue requested subpoenas he or she determines to be relevant, reasonable in nature and scope, and not
oppressive. The chair shall rule on any motion to quash or modify a subpoena. Decisions regarding

subpoenas made by the chair may be appealed to the full board of adjustment. If a person fails or refuses
to obey a subpoena issued pursuant to this subsection, the board of adjustment or the party seeking the

subpoena may apply to the General Court of Justice for an order requiring that its erder-subpoena be
obeyed, and the court shall have jurisdiction to issue these orders after notice to all proper partics.-Ne

O] Oty C >, v FivIinuSE S 1o AN e B H O—a—StopPo 7l Stie€ 3 v

Class - misdemenner."
SECTION 2.(a) G.S. 160A-388(el) is recodified as G.S. 160A-388(e)(2).
SECTION 2.(b) G.S. 160A-388(e)(2), as recodified by Section 2(a) of this act, reads as

"(2) A member of the-any board er-ewy—ether-body-exercising quasi-judicial functions
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pursuant to this Article shall not participate in or vote on any quasi-judicial matter in a
manner that would violate affected persons' constitutional rights to an impartial
decision maker. Impermissible eenfliets-violations of due process mclude, but are not
limited to, a member having a fixed opinion prior to hearing the matter that is not
susceptible to change, undisclosed ¢x parte communications, a close familial,
business, or other associational relationship with an affected person, or a financial
interest in the outcome of the matter. If an objection is raised to a member's
participation and that member does not recuse himself or herself, the remaining
members shall by majority vote rule on the objection.”

SECTION 3.(a) G.S. 153A-345 is repealed except that any local modification to that section
in effect on September 30, 2013, shall be treated as a local modification to G.S. 160A-388 from October
1, 2013, through June 30, 2015.

SECTION 3.(b) Article 18 of Chapter 153A of the General Statutes is amended by adding a
new section to read:

"§ 153A-345.1. Board of adjustment. :

(a) The provisions of G.S. 160A-388 are applicable to counties.

(b) For the purposes of this section, as used in G.S. 160A-388, the term "city council” is deemed
to refer to the board of county commissioners, and the terms "city" or "municipality” are deemed to refer
to the county.

() If a board of county commissioners does not zone the entire territorial jurisdiction of the
county, each designated zoning area shall, if practicable, have at least one resident as a member of the
board of adjustment; otherwise, the provisions of G.S. 153A-25 regarding qualifications for appointive

office shall apply to board of adjustment appointments.”
SECTION 4. G.S. 160A-381(c) reads as rewritten: s

"(c) The regulations may also provide that the board of adjustment, the planning board, or the city
council may issue special use permits or conditional use permits in the classes of cases or situations and
in accordance with the principles, conditions, safeguards, and procedures specified therein and may
impose reasonable and appropriate conditions and safeguards upon these permits. When deciding special
use permits or conditional use permits, the city council or planning board shall follow quasi-judicial
procedures. Notice of hearings on special or conditional use permit applications shall be as provided in
(.S. 160A-388(a2). No vote greater than a majority vote shall be required for the city council or planning
board to issue such permits, For the purposes of this section, vacant positions on the board and members
who are disqualified from voting on a quasi-judicial matter shall not be considered "members of the
board" for calculation of the requisite majority, Every such decision of the city council or planning board
shall be subject to review of the superior court in the nature of certiorari in accordance with G.S. 160A-
388.

Where appropriate, such conditions may include requirements that street and utility rights-of-way be
dedicated to the public and that provision be made of recreational space and facilities.”

SECTION 5. G.S. 153A-340(c1) reads as rewritten:

"(¢1)  The regulations may also provide that the board of adjustment, the planning board, or the
board of commissioners may issue special use permits or conditional use permits in the classes of cases
or situations and in accordance with the principles, conditions, safeguards, and procedures specified
therein and may impose reasonable and appropriate conditions and safeguards upon these permits. Where
appropriate, the conditions may include requirements that street and utility rights-of-way be dedicated to
the public and that recreational space be provided. When deciding special use permits or conditional use
permits, the board of county commissioners or planning board shall follow quasi-judicial procedures.
Notice of hearings on special or conditional use permit applications shall be as provided in (.S, 160A-
388(a2). No vote greater than a majority vote shall be required for the board of county commissioners or
planning board to issue such permits. For the purposes of this section, vacant positions on the board and
members who are disqualified from voting on a quasi-judicial matter shall not be considered "members
of the board" for calculation of the requisite majority. Every such decision of the board of county
commissioners or planning board shall be subject to review of the superior court in the nature of
certiorari consistent with G.S. 153A-345."

SECTION 6. G.S. 153A-44 reads as rewritten:
"§ 153A-44. Members excused from voting.

The board may excuse a member from voting, but only upon questions involving the member's own

financial interest or official conduct or on matters on which the member is prohibited from voting under
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G.S. 14-234, 153A-340(g), or +53A-345(eH-160A-388(e)(2). For purposes of this section, the question
of the compensation and allowances of members of the board does not involve a member's own financial -

interest or official conduct.”
SECTION 7. G.S. 153A-336(a) reads as rewritten:

"(a) When a subdivision ordinance adopted under this Part provides that the decision whether to
approve or deny a preliminary or final subdivision plat is to be made by a board of commissioners or a
planning board, other than a planning board comprised solely of members of a county planning staff, and
the ordinance authorizes the board of commissioners or planning board to make a quasi-judicial decision
in deciding whether to approve the subdivision plat, then that quasi-judicial decision of the board of
commissioners or planning board shall be subject to review by the superior court by proceedings in the
nature of certiorari. The pl‘OVlSlOl‘lS of G.S. 153A-340(f), +53A~345¢e2);160A-388(e2)}(2), and 153A- 349
shall apply to those appeals."”

SECTION 8. G.S. 153A-340(c1) reads as rewritten:

"(cl)  The regulations may also provide that the board of adjustment, the planning board, or the
board of commissioners may issue special use permits or conditional use permits in the classes of cases
or situations and in accordance with the principles, conditions, safeguards, and procedures specified
therein and may impose reasonable and appropriate conditions and safeguards upon these permits. Where
appropriate, the conditions may include requirements that strect and utility rights-of-way be dedicated to
the public and that recreational space be provided. When deciding special use permits or conditional use
permits, the board of county commissioners or planning board shall follow quasi-judicial procedures. No
vote greater than a majority vote shall be required for the board of county commissioners or planning
board to issue such permits. For the purposes of this section, vacant positions on the board and members
who are disqualified from voting on a quasi-judicial matter shall not be considered "members of the
board" for calculation of the requisite majority. Every such decision of the board of county
commissioners or planning board shall be subject to review of the superior court in the nature of
certiorari consistent with-G-5~153A~-345: G.S. 160A-388."

SECTION 9. G.S. 153A-349(c) is repealed.
SECTION 10. G.S. 153A-349.8(c) reads as rewritten:

"(c) If the developer fails to cure the material breach within the time given, then the local
government unilaterally may terminate or modify the development agreement; provided, the notice of
termination or modification may be appealed to the board of adjustment in the manner provided by

- G.S. 160A-388(b1)."
SECTION 11. G.S. 160A-75 reads as rewritten:
"§ 160A-75. Voting.

No member shall be excused from voting except upon matters involving the consideration of the
member's own financial interest or official conduct or on matters on which the member is prohibited
from voting under G.S. 14-234, 160A-381(d), or +60A-388(eH-160A-388(e)(2). In all other cases, a
failure to vote by a member who is physically present in the council chamber, or who has withdrawn
without being excused by a majority vote of the remaining members present, shall be recorded as an
affirmative vote. The question of the compensation and allowances of members of the council is not a
matter involving a member's own financial interest or official conduct.

An affirmative vote equal to a majority of all the members of the council not excused from voting on
the question in issue, including the mayor's vote in case of an equal division, shall be required to adopt an
ordinance, take any action having the effect of an ordinance, authorize or commit the expenditure of
public funds, or make, ratify, or authorize any contract on behalf of the city. In addition, no ordinance nor
any action having the effect of any ordinance may be finally adopted on the date on which it is
introduced except by an affirmative vote equal to or greater than two thirds of all the actual membership
of the council, excluding vacant seats and not including the mayor unless the mayor has the right to vote
on all questions before the council. For purposes of this section, an ordinance shall be deemed to have
been introduced on the date the subject matter is first voted on by the council.” '

SECTION 12. G.S. 160A-377(a) reads as rewritten:

"(a) When a subdivision ordinance adopted under this Part provides that the decision whether to
approve or deny a preliminary or final subdivision plat is to be made by a city council or a planning
board, other than a planning board comprised solely of members of a city planning staff, and the
ordinance authorizes the council or planning board to make a quasi-judicial decision in deciding whether
to approve the subdivision plat, then that quasi-judicial decision of the council or planning board shall be
subject to review by the superior court by proceedings in the nature of certiorari, The provisions of
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G.S. 160A-381(c), +60A-388(2;160A-388(e2)(2), and 160A-393 shall apply to those appeals.”
o SECTION 13. G.S. 160A-393(c)(3) reads as rewritten:

"(3) Set forth with particularity the allegations and facts, if any, in support of allegations
that, as the result of impermissible conflict as described in GS5—166A-
388fe1G.S. 160A-388(e)(2), or locally adopted conflict rules, the decision-making
body was not sufficiently impartial to comply with due process principles.”

SECTION 14. G.S. 160A-393(j)(2) reads as rewritten:

"(2) Whether, as a result of impermissible conflict as described in G=S—F+60A~
388(eh;G.8. 160A-388(e)(2). or locally adopted conflict rules, the decision-making
body was not sufficiently impartial to comply with due process principles.”

SECTION 15. This act becomes effective October 1, 2013, and applies to actions taken on or

after that date by any board of adjustment.

In the General Assembly read three times and ratified this the 101 day of June, 2013.

s/ Daniel J, Forest
President of the Senate

s/ Thom Tillis
Speaker of the House of Representatives

s/ Pat McCrory
Governor

Approved 4:20 p.m. this 19 day of June, 2013
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