REQUEST FOR BOARD ACTION

ITEMNO.__ (&,
DATE OF MEETING: October 4, 2010

REQUESTED BY: Rick Benton, County Manager

SHORT TITLE: Resolution Approving a Purchase Order to ESC Carolinas, LLP for
Construction Materials Testing Services for the Industrial Shell Building Construction Project:
$6,523 ' '

BACKGROUND: Pender County is partnering with Pender Progress Corporation and others to
construct an industrial shell building in Pender Progress Industrial Park in Burgaw. While
Pender Progress Corporation is the owner of the project and the funding recipient, the agreement
provides that Pender County will manage and administer the project funds. In doing so, Pender
County will follow its normal purchasing and financial guidelines. A capital project ordinance
has been adopted by the Board of Commissioners providing for the project funding and
expenditures.

Pender Progress is employing the services of ESC Carolinas, LLP for construction materials
testing services required during construction of the project.

SPECIFIC ACTION REQUESTED: To adopt a resolution approving a purchase order to ESC
Carolinas, LLP in the amount of $6,523 for construction materials testing for the industrial shell
building project.



COUNTY MANAGER’S RECOMMENDATION
Respectfully recommend approval.

o

Initial

RESOLUTION

NOW, THEREFORE BE IT RESOLVED by the Pender County Board of Commissioners
that: _ :

a purchase order to ESC Carolinas, LLP in the amount of $6,523 for construction
materials testing services for the industrial shell building project is hereby approved. The
Chairman/County Manager is authorized to execute any/all documents necessary to implement
this resolution.

Account 60-404505 CIP

AMENDMENTS:
MOVED SECONDED
APPROVED DENIED _ UNANIMOUS

YEA VOTES: Tate  Blanchard  Brown __ Rivenbark  Williams

Jimmy T. Tate, Chairman Date

ATTEST Date



ECS CAROLINAS, LLP "Setting the Standard for Service"

cAﬁtouNAs Geotechnical « Construction Materials < Environmental « Facilities

September 15, 2010
Pender Progress Corporation

C/O Mr. George Alsina, Architect

7040 Wrightsville Avenue, Suite 103

Wilmington, North Carolina 28403

Subject: Proposal for Construction Materials Testing Services
Pender Progress Shell Building
Burgaw, North Carolina
ECS Proposal No. 14248

Dear Mr. Alsina:

ECS Carolinas, LLP (ECS) is pleased to submit this proposal to provide construction
materials testing (CMT) services for the Pender Progress Shell Building project located
in Burgaw, North Carolina.

Our considerable experience with similar projects will help us provide efficient, cost-
effective construction testing and engineering consuiting services. Included in this letter
is our understanding of the proposed scope of services, cost estimate, fee schedule,
and our general conditions.

QUALIFICATIONS

ECS is a diversified enginéering and environmental consulting firm that has performed
similar projects throughout North Carolina. ECS is uniquely qualified to provide CMT
services on this project for the following reasons:

¢ We have exiensive experience performing similar construction materials testing
(CMT) and services for similar projects. ,

e We have assembled a feam of trained, experienced and qualified individuals
prepared to meet your needs and schedules in a cost-efficient manner.

¢ We have a proven track record of listening to our clients needs and concerns
and the flexibility to respond fo those needs.

e We have the assets of more than 1,200-person company available to us for
expanding the project team to meet your needs if necessary. We have five full
service offices in North Carolina (Wilmington, Raleigh, Greensboro, Asheville,
and Charlofte) with Geotechnical, Environmental and Construction Materials
Testing services capabilities.

The Wilmington branch of ECS was opened in 1993 and has successfully completed
numerous quality control testing, special inspections, geotechnical engineering, and
environmental consulting projects in coastal plain and southeastemn regions of North
Carolina.

7211 Ogden Business Park, Suite 201, Wilmington, NC 28411 « T: 910-686-9114 + F: 910-686-8666 « www.ecslimited.com
ECS Carollnas, LLP * ECS Florida, LLC * ECS lllinois, LLC « ECS Mid-Atlantic, LLC » ECS Southeast, LLC + ECS Texas, LLP



Pender Progress Shell Building
Burgaw, North Carolina
September 15, 2010

ECS Proposal No. 14248

The Wilmington office has 10 engineers, geologists and scientists on staff. We also
have 21 technicians that are trained and certified in ASTM, ACI, NCDOT, and ICC
testing procedures. Most of our technicians hold certifications in their area of expertise
from nationally recognized technical organizations (ACI, Troxler, NCDOT, ICC, etc.).
Our laboratory is accredited by the United States Army Corps of Engineers (USACE)
and the North Carolina Department of Transportation (NCDOT) in numerous test
- methods on a variety of construction materials

REPORTING

ECS recognizes the importance of timely and accurate reporting. All of our technicians
are equipped with a new electronic field data acquisition and electronic data
transmission systems (PDA). Through the use of those new PDA systems, ECS will
deliver to our clients via e-mail, the typed field report that has been reviewed by the
project manager and approved by the principal engineer, within 24 to 36 hours,
following the field visit.

SCOPE OF SERVICES

ECS will provide construction materials and special inspection services for the project.
We propose to provide qualified engineers and engineering technicians to perform the
requested services. The following reporting, testing and inspection services may be
requested on this project:

Earthwork

e Inspect the site after topsoil has been stripped to verify that objectionable soils have been
removed.
Observe the proofroll of native soils prior to the placement of fill material.
Observation of the use of proper material during the placement and compaction of fill
material including soils.

e Provide certified technicians to test the compaction of fill material and verify the placement
of fill material in accordance with the project specifications.
Provide classification and testing of fill materials to.include laboratory and field tests
Perform DCP festing in footings in accordance with Geotechnical Report
Submit written reports detailing our activities and findings.

Concrete

Inspection and testing as required by the project specifications.

o Prior to the placement of concrete, observe the reinforcing steel for correct sizes,
locations, splices, and clearances.

 Visually observe the concrete during placement and check to ensure the concrete meets
the project specifications.
Cast, cure, and test concrete cylinders for laboratory strength analysis.

» Submit written reports detailing our activities and findings.



Pender Progress Shell Building
Burgaw, North Carolina
September 15, 2010

ECS Proposal No. 14248

Project Engineering
» Reports will be reviewed by the project engineer before issue.

e Recommendations will be made on non-conforming items. Recommendations will
be made from the field by our technician in communication with the project engineer.

PROJECT SERVICING REQUIREMENTS

Based on our review of the project specifications, services for this project will be provided
on an on-call basis. ECS will consult with your management team to provide the
appropriate level of staffing to meet the project requirements. We request 24-hour notice
prior to providing on-call services to allow us to efficiently schedule technicians.

FEE SCHEDULE

We will invoice you for our services on a monthly basis in accordance with the attached
fee schedule. Based on our assumptions, the cost for our services is estimated to be
$6,523.00. This cost estimate does not constitute a lump sum bid for our services.
Costs for construction testing services are highly dependent on the contractor's needs
and the project schedule. Based on a review of the geotechnical report, there are
possible unsuitable soils on the site. If undercutting of unsuitable soils is necessary,
ECS will provide observation and quantification services of the undercut material on a
time and material basis in accordance with the attached fee schedule. The actual cost
will depend on the frequency of testing scheduled and on the project schedule and
testing needs.

AUTHORIZATION REQUIREMENTS

Signing and returning the attached proposal acceptance form fo us indicates your
acceptance of this proposal. We are pleased to have the opportunity to offer our
services to you and look forward to working with you on this project.

If you have any questions concerning the contents of this letter, or if we can be of
further service, please contact us at (910) 686-9114.

Respectfully submitted,
ECS CAROLINAS, LLP

K. Brocks Wall Kris J. Stamm
Project Engineer _ Assistant Branch Manager

Attachments: Cost Estimate
Fee Schedule
Proposal Acceptance Form
General Conditions



ECS CAROLINAS, LLP
WILMINGTON, NORTH CAROLINA

FEE SCHEDULE
PERSONNEL

PRNGIPAI ENQINEET ...cuvrececesssessestsssnesesssesssssassassstsssssass sissss s ssnssase s s s $125.00/hour
SHUCHUIAl ENQINEET ... veucucareressrsscsrns s ssssaresssssssssses s s s s s sssss s s $100.00/hour
PrOJECE ENGINBET ..u.eveuressransasssesessssssseresssssssssnsssssesssseasssssasasssssssssss s $100.00/hour
Project MANAGET .....voucerimscssessinssssss s sssssss s s s s s s s $ 85.00/hour
Construction Services Manager .......c.cocimurerumicmenmnnmnsinssc s $ 85.00/hour
Structural Masonry Special INSPector..........vveneesensesn s e $ 55.00/hour
Reinforced Concrete Special INSPeCtOr.......u et $ 55.00/hour
Foundation TECHNICIAN ......vuceeererrcrersnrecersene s sssesssssanssansssssnss s sas sanats nss s sasan $ 40.00/hour
Soil or Materials Field or Lab Technician — Senior Level (**) ... $ 32.00/hour
NCDOT QMS Roadway Technician (**).......ccccmvmnmessnssncrmnssnsnssne $ 48.00/hour
Welding Technician, Shop or Field Inspection:

CW e eeeieeeeeeraesesessessessnesssssbonsssansensasacssnenmass st sasesssssnssssassmsnsssassnisnsssnsnas $ 65.00/hour
SBOTEIAIY ..vvereersereerrsscsssessossessbssams s s s s e s s RS SRR SRR b $ 35.00/hour
IVHIBETE cvvvuerererereessssssissssinisessssassssmsssn st s s s s s bR R S s $00.55/mile
Note: Charges for engineering and technical personnel will be made for time

spent in the field, in engineering analysis, in preparation and review of reports,
and in travel to and from our office.

*) = Overtime = Standard Rate x 1.50 for services performed exceeding 8 hours per day,
outside our normal business hours of 7:00 am to 5:00 pm, holidays, Saturday, and
Sunday. .

EQUIPMENT and LABORATORY

Standard Proctor (ASTM D-698) 4 inch mold......cceveeiiiiiiiiiien $ 95.00 each
Modified Proctor (ASTM D-1557) 4 inch mold...........oovmimiiiniiiiceinnn $ 105.00 each
Atterberg Limits (LL & PL) Determination (ASTM D-4318).........ccecivennnins $ 50.00/test
Grain Size Analysis Test (ASTM D-422)............... eererarreererr e eann $ 50.00 each
Asphalt Extraction & Gradation............coeimminimii $ 60.00/each
Asphalt Density Determination.........ueereuenero i $ 25.00/sample
Testing of Cylinders, Core Specimens: .
Compressive strength of grout prisms.............oovimii e $10.00 each
Compressive strength of grout cubes............coooviimiiiiiiin e $10.00 each
Compressive strength of mortar Cubes.........coooevviiiiienniiiiinn $10.00 each
Compressive strength of concrete cylinders, (ASTM C-39).............. $ 9.00 each
Masonry Prisms (including sample preparation)............ccoccoeeeen. $ 50.00/sample
PP URUURROPPRRRRRRTRL. Jy £ X0 10 o -1
Nuclear Density Gauge and Moisture Measuring Equipment..................... $ 35.00/day
K00 % 11 o211, = TOTT RSP PRI PPRETPD $ 90.00/day
Rental Equipment & Non-standard SUPPHES.......ccoviiimicsennnnisinssiiienes Costx1.10

Note: The above charges will be made for tests and equipment operated by ECS
personnel in addition to personnel charges already listed.



< 7211 Ogden Business Park, Ste Project Name:
Wilmington, North Carofina 28411

Phone: (910) 686-9114 Proposal Number:
~ Fax:  (910)686-0666  Date:

Pender Progress Shell Building

September 15, 2010

CONSTRUCTION MATERIALS TESTING SERVICES

Assumptions:
Proofroll 2 days 6 hours per day
Earthwork (Fill) 6 days 5 hours per day
Foundation/Concrete 4 days 10 hours per day 4 sets of cyl. @ 4 cyl./set
Field Services: Quantity Unit Rate Cost
Engineering Technician:
Proofroll 2visiis @ 6 hours/ visits $32.00 / hour $ 384.00
Earthwork (Fill) Bvisiis @ 6 hours/ visits $32.00 / hour $ 1,152.00
Foundation/Concrete Te 4 visits @ 10 hours / visits $32.00 / hour $ 1,280.00
Cylinder Pickups Only gvisits @ 3.5 hours / visits $32.00 / hour $ 672.00
Mileage 18 visits @ 90  miles / visits $0.55 / mile $ 891.00
Field Services Subtotal: $ 4,379.00
Laboratory Testing: Quantity Unit Rate Cost
Grain Size Analysis 1 samples $50.00 / sample $ 50.00
Standard Proctor 2 samples $95.00 / sample $ 190.00
Comp. Strength of Concrete Cyl 4 sets $9.00 / cylinder $ 144,00
Laboratory Testing Subtotal $ 384.00
Eqguipment Rental: Quantity Unit Rate Cost
Nuclear Density Equipment 6 rental fees $35.00 / day $ 210.00
Equipment Rental Subtotal: $ 290,00
_Engineering/Project Management: Quantity Unit Rate Cost
Project Engineer (P.E. Licensed) 6 hours $125.00 / hour $ 750.00
Project Manager 6 hours $85.00 / hour $ 510.00
Secretary 6 hours $35.00 / hour ' $ 210.00
Engineerina/Project Management Subtotal: $ 1.470.00
ESTIMATED TOTAL COST: $ 6,523.00



ECS CAROLINAS, LLP
PROPOSAL ACCEPTANCE

Proposal No.: 14248

Scope of Work: Proposal for Construction Materials Testing
Services

Location: Pender Progress Shell Building
Burgaw, North Carolina

Client Signature: Date:

Please complete and return this page to ECS to indicate acceptance of this proposal
and to initiate work on the above-referenced project. The Client's signature above also
indicates that he/she has read or has had the opportunity to read the accompanying
General Conditions of Service and agrees to be bound by such General Conditions of
Service.

BILLING INFORMATION
(Please Print or Type)

Name of Client;
Name of Contact Person:
Telephone No. Of Contact Person:

Party Responsible for Payment:
Company Name:

Person/Tiile

Department:

Billing Address:

Telephone Number:

Fax Number:

Report Receipt Method:
~ E-mail Address:

Client Project/Account Number
Special Conditions for Invoice
Submittal and Approval




ECS CAROLINAS, LLP
TERMS AND CONDITIONS OF SERVICE

These Terms and Canditlons of Service, Including any supplements that may be agreed o,
along with the accompanying Scope of Services and Professlonal Fees cansiiiute the enire
Agraement [“AGREEMENTT] under which Services are o be provided by ECS
CAROLINAS, LLC ["ECS"] (including its employses, afficers, successors and assigns) for
Client P'CLIENT”] (including iis employess, officers, succassars and assigns).

10  |NDEPENDENT SONSULTANT STATUS
14 Excaepl as may be olharwise noled herein, ECS shall serve as an independent
professional cansullant to GLIENT and shall have coniral over, and rasponsibllily
for, the means and methods for providing the Services under this AGREEMENT,
Including the raiention of Subcaniraciors and Subconsulienls. Unless expreasly
siated In ECS' Scope of Services, ECS shall not serve as CLIENT'S agent or
repragentative.

20 SCORE OF SERVIGES
24 |t Is understood thal the Seape of Servicas, Professional Fees, and lime schadule
defined In the Scope of Services are based on lnformation provided by CLIENT
andfor CUENT'S contractors and consuitants, GLIENT acknowladges that I this
Information s nol current, iz incomplete or Inaccurate, or if conditions are discoverad
that could niot be foreseen by a ressonable person, the Scope of Sarvices may
change, even while the Services ars In progress.

30  STANDARD OF CARE :

34 ECS shall sirive to parfonn Iis professional Services in a manner cansislent with that
lave! of skill and care ordinarlly exercised by compsient members of the same
profession providing similar Services in the sams reglon, undsr similar condilions
during the seme time pariod. No other representalion, exprassed or Implied, and no
warranty or guaraniee Is includad or Intended in this AGREEMENT, or In any ECS
rapori, oplnlon, plan or ather Document of Service, In connetlion with ECS'
Barvices.

3.2 CLIENT underaiands and agraas thal ECS' professional judgment must rely on the
facts leamed during perfermance of the Scope of Services, CLIENT acknowledges
that such data collection is limiled to the immediate arer that. ls sampled, tested
andior observad. Gonseguently, CLIENT agrese thal il shall not bring & cialo,
based upon facls subsequently leamed, reperding  condilons  between
samplingfiesting points, in areas nol evalualed by ECS, or which were not parl of
the Immediate area(s) explictly avaluatad by ECS.

3,3 EGS' professional Services shall be provided in 8 manner consisiant wilh sound
englneering and professional practices, If a sliuation arises that causes ECS fo
balieve compliance wilh CLIENT'S wishes could result in ECS violating applicahle
Laws or Regulstions, ar will expose ECS {0 cleima or othar eharges, ECS shall so
advise CLIENT. If CLIENT'S actions or Inaction result in @ violallon of applicable
Laws or Regulations, ECS shal have the righl o terminate Hs Services in
accordance with the TERMINATION provisions of this AGREEMENT.

a4 If CLIENT decidas 1o disragard ECS' racommendzations with respect to camplying
with applicable Laws or Regulations, ECS ghall determine If ECS Is required o
natify the eppropriate public officials. CLIENT agrees that such detarminations are
ECS' sole fight o make. CLIENT also pgraes that ECS shall not bear Jlablity for
falling to raport condiiions thal are CLIENT'S responsifity fo report.

4.0 CLIENT DISCLOSURES
4.4 CLIENT shall fumish andfor shall diract CLIENT'S consullant{s) or agenl(s} io
furnish ECS information Identlfying the type and location of ullity fines and ather
man-made objects known, suspacled, or assumed banaath the Site's surace, where
the Scope of Services raquires ECS to penelrate the Site surface.

4.2 CLIENT shall notfy ECS of any known, assumed, or suspected reguiated,
conleminated, or Hazardous Malerials thal may exisi at the SHe pror to ECS
mohilizing 1o the Sits, Such Hazardous Malerials shalf Include but not be imiled fo
any subslance which poses or may pose a present of polentlal hazand to human
health or the anvironment whether contalnad In & product, material, by-product,
waste, or sample, and whether i exists ina solld, Uyuld, semi-solld ar gaseous form
["Hazardous Maierials™].

4,3 Il any Hazardous Materials are discovered, or ar reasonably suspecied by ECS
afier lts Services are Infllated, 8 Changed Candition shall exisl,

8.0 INFORMATION PROVIDED BY OTHERS
5.4 CLIENT walvas any cialm of lisbllity against EGS regarding any claim for Injury or
loss allegediy ensing from erors, omissions, or inaccuracies In documents and
other Information in any form provided {o ECS, fncluding such Information that
becomes incorporated Into EGS Dacuments of Service.

60 CONCEALED RISKS
6.1 OLIENT acknowledges that spaclal risks are assoclaled with the Kdentification of
concenied condilions [i.e., subswiace condilions, condilions behind a wall, elc., that
are hidden from view, are nol readlly apperent, or cannol be accessed for
samplingfiesiing].

6.2 Conditions thal ECS Infers fo exis! between samplingitesting points may difier
significantly from the conditiona thet exist al the samplingAasting points, Since
some condilions can change substantially over time, the CLIENT recagnizes {hal,
because of natual occurences or human intarvention &t or near the Sile, aclual
cdt:ndnlona discoverad through samplingilesting may be subject o rapid ar gradual

Bnge,

6.3 ECS will make reasonable effaris io aniicipale and idently patenilai concealed
conditions far explaration, sempling or testing. However, GLIENT undersiands that
such risks cannat be sliminated and agrees ihal the Scops of Sarvices Is that which
CLIENT agreas sulls GLIENT'S own risk lolsrances. CLIENT may request ECS to

7.0
71

7.2

73

74

8.0
8.1

T 82

8.0
8.1

8.2

10.9

evalugta the risks and provida a higher lavel of exploralion fo reduca such risks, It
desired or appropriate,

{[c] ENTRYIDA G FROM SERVICES
CLIENT warrants {hel |l pussesses the authorily 1o provide right of antry permission
for the pedormance of ECS' Services. CLIENT heraby grants ECS and lUs
suhcontraciors andfor agants, the right 1o enter from Hime to time anto the proparty
gwnel:l by GLIENT andfor other{s) In order for ECS lo perform the Scope of
ervices.

Excapt where ECS' Scope of Sarvices expilcilly includes oblalning permnlls, ficanses,
andlor uliifly clesrances for the parformance of ECS' Sarvices, CLIENT wamants
that il possasses all necessary parmlis, licenses and/or ulility tjearances for the
Sarvices ta hs provided by ECE.

ECS wil} take reasonshis pracautions to limit damage 1o the Slis and improvements
during the parformance of ECS' Services, CLIENT understands thet uee of
exploralion, sampling, or {esfing equipmen! may cause soma damage, the
correction and rastoration of which is not par of this AGREEMENT, unless explicitly
stated in ECS' Scope af Services, and refiected In the Peilesglonal Fees,

CLIENT agrses that it will not bring any claims far fiabllty or for irjury or loss
allsgedly arising from procedures assaclated wilh exploration, sampling or testing
actlvities, or dlscavery of Hazardous Materials, or suspacted Hazardous Materials,
or ECS f(indings, conclusions, opinions, recommendations, plans, andfor
spacifications ralated o discovery of contamination,

UNDERGROUND UTILITIES

in addiion lo CLIENT-fumished information regarding underground ulifities, ECS
shell take reasonmble =nd jocally customary pracautions, possibly including
contacting local public and/or private utllily ocaling warvices, andfor conducting
research of publicly availeble information, to {dentify underground utllities, as
daemed spproprisle in EGS' professional opinion, The exienl of such pracauiions
shall be at ECS' sole discretion.

CLIENT recognizes hat despile dus care, ECS may be unmble to identify the
\ocalions of &l subsurface uiifity lnes and man-made fealures, and that lnformation
ablalnad by EGS andfor ECS' subcontractor(s) or provided fo ECS from any entily
may contain erors or be incomplste,

CLIENT agrees that ECS shall nol be fable for damage o injury, consaquentinl
sconomic damages, andlor penaliies resulting from damege o sublerranean
structures (plpes, tanks, cables, or other ullliies, elc.) which are nol callsd to ECS'
altention In writing and tomactly shown on the diagram(s) furnished by CLIENT or
GLIENT'S consultanis, or for underground featares not marked, or impropsrly
iocatad by govemmental or quasi-governmental (ocators, ity owners, of privale
utlity locating services.

SAMPLES

Sall, rock, water, bullding malecials and/or ather samples and sampling by-producis
ubialned from the SHle are the properly of GLIENT. ECS will store samples not
consumed In {aboratory tesiing for up fo sixly (60} calendar days. after the jesuence
of any decument contalning data ohialed from those samples, unless olner
amangements are mutuafy agreed upon in wiiting. Samples consumed by
laboratary festing pracadures will not be stared as outlined ahove,

Unless CLIENT directs otharwise, CLIENT authorizes EGS to dispose of CLIENT'S
non-hazardous samples and sampling or testing process byprotucts in accardance
with applicable Laws.

ENVIRONMENTAL RISKS

90,1 All subsiances on, in, or under GLIENT'S Sile, or ohtainad from CLIENT'S She a5

saniples or as byproducts of the sampling process, are and will mmaln GLIENTS
property,

40,2 When Hazandous Matarials are known, assumed, or suspecied fo axist al the She,

ECS shall iake appropriste pracautions deemad prudent Jn EGS' sole and
profassional apinfon ta comply with applicable Laws and Regulalions, and to reduce
the risks to ECS' employess, public heatth, salely, and weliare, end the
anvironment, CLIENT agrees to compensaie ECS for such precaullons,

40,3 When Hazardous Malerials are known, assumed, or suspectad to exist at the Site,

ECS will hendle such maieciais as Hezardous Matecials. ECS or ECS'
subcontraciars will containarize end labal such Malssials in accordance wilh
applicable Law, and will feava the cantainers an Siie, CLIENT is respansible for the
relrisval and lewiul removal, transport and disposal of such contaminetet samples,
and sampling process byproducts.

10,4 Uniess explicllly staled in ECS’ Scope of Servicas, ECS shall nol subconiract nor

amrange for the transpar, disposal, or treaiment of Hazardous Malerials. At
CLENT'S requeat, EGS may asalst CLIENT in Identifying appropriale aliemalives
for transport, of-she trestment, slorape, or disposel of such subsiances, bul
CLIENT, not ECS, shall make final sejection of methads and fims {o provide such
garvices. GLIENT shall sign 2l manifests for the disposal of substances alfected by
Hezardous Materials conlaminants and shall offerwlse exercise prudence IR
amangling for lawful disposal.

10.5 In those instances whers ECS Is expressly ratalnad by CLIENT 1o asgist CLIENT In

tha disposal of Hazardaus Malerials, samples, or wastes, ECS shall do so anly a3
CLIENT'S spent (notwilhstanding any ather proviaion of this AGREEMENT o the
conirary) so that ECS shall not assume the role of, nar be congidered a gensralar,
storer, transporter, o disposer of Hazandous Materlals.

40.8 Subsurface sampling may resuft Iy unevoldable cross-contaminalion of cerfaln

subsurface areas, 8s when & probe ar excavatioriboring device moves through &
contaminated zane and finks # 10 sn aquifer, undsrground stream, or ather hydrous
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hndy not previously contamingied, or connects an uncontaminated zone wilth 2
contaminated zons, Because sampling is an essenliel alement of ECS' Services
indicated herein, CLIENT agrees this fisk cannol bs sliminalead. CLIENT will.not
hold EGS ligble for such cross-contaminalion ¥ ECS provides s Services In
accordanca wih the applicable Standard of Care,

40.7 CLIENT undarstands thal a Phase | Environmental Site Assessment {ESA) B8
conducted solely to parmit EGS {o rendera professional opinion about the likelthoad
of the sfie having a Recognized Environmental Conditlans on, In, beneath, or near
the Ste at tha time the Services are conducted, No matler fiow thoreugh & Phase §
£5A sludy may be, ndings derived fram iis conduct are Wghly bulted and ECS
cannnt know o stale for an absolule fact thal the Site s unafiecied by one or more
Recognized Envirenmental Condllions. Given the foregning, CLIENT'S acceplance
of iHls AGREEMENT shall signlfy that CLIENT understands the limftations
agsaciated with Phase { ESAs,

41.0 OWHNERSHIP OF DOCUMENTS

poLidl -l LN

14.1 With the exception of the oples of the ECS Documents of Sasvice provided {o the
CLIENT, all documenis, technical reporis, ieliers, phaios, boring logs, fietd data,
fleid notes, faboratary test dats, calculations, designs, plens, speciiications, reparts,
or simliar documents and estimates of any kind fumished by ECS [*Documsnts of
Service"} maintained in any fom desmed appropriate by ECS, are and remaln, the
pruperty of ECS.

14.2 Any exploraiion, feconnajssance, data review, ohssivations, fesiing, surveys ar
simller Services, analysss and recommencdalions agsaciated wilh the Servicas shalt
be provided by ECS (including subcontractad Sarvices) for the CLIENT'S sale use.
CLIENT understands and agrees thal any use of he Documanis of Servica by
anyone ofher than the CLIENT is not permitted.

11,3 CLIENT agrees to nat use ECS' Documents of Servica for any other projects, or far
the Praject which has changed In scope, o extensions of the Praject, from the
detalls contempleied in ECS' Dntuments of Sarvice. Any reuse without ECS’
written consent shall e st CLIENT'S sole fisk and withaout iabilty fo ECS orto ECS'
subcontracioris).

44.4 CLIENT agrees {hat ECS' Documents of Service may not under any clrcumstances
be altersd by any pary except ECS. CLIENT warrants that ECS' Documants of
Service shall be used only and exactly s submited by ECS.

11.5 Except for dally fieid reparis and concrele test reports sent electronically by ECS to
CLIENT and CLIENT'S designees, he {ollowing shall apply to sl slechonlc fles:
Flles In elecironic media format of text, dala, graphics, or other types that are
furnished by EGS are fumished only for convenience, not rellance by the recalving
parly. Any canclusion or information abtained or derved from such slectronic files
will be at fhe user's sole Hsk, If thers is a discrapancy betwaen the slectronic flles
and the hard coples, the hard coples shall govam.

12,0 SAEETY

42,4 CLIENT agrees thal ECS iz responsible solely for the basic safely of ECS'
employees on the Poject Site, These reapansibifties shall nat be Infead by any
parly to mean that ECS has responsibilly for any porilon of slie safely for any
reason. Linless otherwise expressly agreed o In wiiling, ECS' Scope of Services
excludes responsitlity for any aspect of slie safety other (han for ECS' own
employees, and nothing herein shall be construed to refisve CLIENT antior its olher
contraclors, conaullants, or ofher parties fram thelr rasponsibliity for the safely of
their own emplayees. For aclive consiuclion slles, CLIENT also agrass that the
Geaneral Cantraclor |s solaly responsible for Project Sile safsly, and thet ECS
personnel rely on the safely measures provided by the General Caonfractor.

12.2 In the avenl ECS expressly assumes heatth and safety responsibiities for toxic or
olher cancems specified, the acceptance of such responsibilily does not and shall
nol be desmed an acceptance of responsiblily for any other health and safely
requiremsnts, such as those ralaling to excavating, tranching, shoring, drilling,
backiilling, biesting, or other sonstruction activities.

43.0 CONSTRUCTION TESTING AND REMEDIATION SERVICES
43,1 CLIENT understands | that consiruclion imsting and observation Services are
conducted to reduce, ot eliminate, the risk of problems araing during ar afier
construction or ramedlation, and thet pravision of such Services does not creale &
waranly or guaraniea of any type,

13.2 Monltoring Bndfar testing Services provided by ECS shall not in any way seilave the
CLIENT'S contraciar{s) from thelr responsitliities and ohbiigations for the quallty or
complatenass of construction, nor for complying with applicable Lews and codes.

13.3 The professional activities of ECS, ar the prasspce of ECS amployess and
subconiractors, shall nol be construed fo imply ECS has any rasponsibiilty for the
means, methods, techniques, sequencing af construction, of procadures of
conslruction selecled, jor safely precaulions and programs Incidental 1o the
Conlraciors Watk. Furtharmore, ECS doas no! and shall not have or accapt
suthorily 16 suparvise, direct, control, ar slop Contractars Work.

12.4 ECS strongly recommends that CLIENT retein ECS lo provide iis Services on & full
{ime basls fo fower the risk of defective or ncemplate Work being Insiallad by
CLIENT'S canlractor(s). It GLIENT elacis te retain ECS ona part time basls for any
aspact of consiruclion monllaring and/ior tasting, CLIENT necapls the Increased
risks that & slgaificantly fower fevel of construction guallly may seeur and that such
defacis may not be ondetecled hy ECS’ part ime observations, Therefora CLIENT
walves any and all clalms against ECS relsted to unsalisfactory gqually or
perfosnance of elsments obaervad or tested by ECS on & par tlme basis,

44,0 CERTIFICATIONS
44.1 CLIENT may raques!, or governing jurisdictions may raquire, ECS to provide a
“cerilfication” regarding Services providet! by ECS. Any “cerlification” raquired of
ECS by the CLIENT, ar juisdiction(s) having authorlly avar some or all agpacis of
the Project, shall consisi of ECS® inferences end professional oplnlons bassd an
fimited sampling, ohsarvatlons, tests, and/or andlyses poerformed by ECS at discrete
locations and times. ECS* “certiflcation” shell consist of ECS' prolessional opinion of
a condilion's existence, but ECS does not guarantee that such condllion exists, nor
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does it relleve oiher parties of responsibililes or obligatons such partles have.
CLIENT agrees nol to make resclution of any dispule with EC5 or payment of any
amount due fo ECS in any way contingent upon EGS signing any such “carltfication*
documants.,

160 BILLINGS AND PAYMENTS .

15,1 Bilings will be bmssd on the unlt rates, travel cosis, and ofher raimhursable
axpenses staled In the Professlonal Fees, Any Estimale of Professions! Fees
stated (n this AGREEMENT shall not be conslderad as a nal-lo-excerd of fump sum
amount uniesa atherwise explicilly stated In this AGREEMENT.

45.2 Should ECS [denlfy a Changed Condillon, EQS shsll natily the CLIENT of the
Changad Candillan(e) thet in EGS® profassional judgment require an amendmant of
ihe Profeseional Feas, time schadule, andlor Scops of Services. ECS and CLIENT
shall promptly and in good fallh negotliate an smendment 1o this AGREEMENT,

15.3 CLIENT recognizes het time Is of the essance with respect of payment of ECS'
invoicas, and that limely peymeant is a material part of ihe consideration of this
AGREEMENT. Payment shall be in U8, funds dvawn upon 1.8, banks and in
accordance wilh 1he rates and charges set forth In the Professional Fees. Invalces
shall ke due and payable upon recelpt,

154 |f CLIENT disputes all or part of an invoice, CLIENT shall pravide EGS wilh wriilen
nolice stating in delall the facts of the dispute within tweniy-one (21) celandar days
of the nvalce date and agrees o pay ihe undisputed amoumt of auch involce
prompuy.

16,5 ECS reservas the right 1o charge CLIENT an additional charge of ene-and-ons-hall
(1.5) percent (or the meximum percentage aliowsd by Law, whichever Is lower) of
the Involced amouni par month for any paymant recelved by ECS mara than thidy
(30) calendar days from the date of the invoice, excapling eny porion of the
Invalead amount in dlapute and resolved in favor of CLIENT. Payment wiif first be
applied to accruad interest and then to the unpald principal amount, Payment of
Involces shall not be subjact to uniialeral discounting or set-offs by GLIENT.

46,8 CLIENT agress Ihal tis obligation fo pay for 1he Services s ral contingsnt upon
CLIENT'S abillly to cbialn financing, zoning, approval of govermmental or regulalory
agencies, permils, final adjudication of a lawsuit in which ECS is ae! invalved, upon
CLIENT'S succesaful completion of the Project, seftlsmant of & real esiale
transaction, recalp! of payment from CLIENT'S client, or any otherevent, Relainege
shall not be withheld from any paymenl, nor shall any deduction be made from any
Inveica on account of penally, llquidaied dameges, or ofher sums Inaurred by
CLIENT. 1t Is agraed that all costs and isgal faex Ineluding actual aflomey's fees,
and expenses incurad by ECS In enforcing any provision of the ABREEMENT, in
porfecting or chlalning a len, recovery under @ bond, collecting any dellnquent
amounts due, or axecuting judgmenis, shall be reimbursed by CLIENT.

15,7 Paymant of any Involce by the CLIENT shali be iaken to mean that the GLIENT
agraes {o the provisions of the AGREEMENT and Is satisfied wilh ECS’ Services
and 15 not aware of any defects In those Services, unless CLIENT has providad
nafice to ECS in atcardance with the DEFECTS IN SERVICE provigions of this
AGREEMENT.

160 DEFECTS IN SERVICE

46.1 CLIENT and CLIENT'S parsonne! and caniraciors shall promatly inform ECS of any
sclual or suspecled defecis In ECS' Sanvices, to flp ECS take those prompl,
effeclive measures (hat i ECS' opinion will help seduce or eliminate the
cansequences of any such dafecl,  Gomections of defects allfbutabls to ECS'
Sarvlces shall be provided &l ne cost to CLIENT, excapt in the cesa ihat ihe
deficlency Is directly stidbutable to GLIENT-furnished Informatlon, CLIENT shall
compensale ECS for the costs of coracting such defacis.

16.2 Motifications ta reposts, documents and plans vequirad a5 & rasult of jurisdictional
raviews or CLIENT requests shall not be considered fo be delecis in Senices.
GLIENT shali compensale ECS for Addltiopal Servicas required as & result of
{urisdictional revisw requirements.

170 INSURANGE

17.4 ECS reprasents thal it and its subconiractors and subconsuliants are prolected by
Workers Gompensalion Insurance, and that ECS is covered by geneml fiabiilty,
sulpmobile and professional tablily nsurance policies which i deems reascnable
and adsquate,

17.2 ECS shall furnish cerlificates of insurance upon request. The CLIENT s reaponsiule..
for requesting specific inclustons or limils of coverages that are not present in ECS
Insurance, the cost of such incluslons or caverage Increases, if avallable, will be at
ihe expense of the CLIENT.

18.0 LIMITATION OF LIABILITY

48.1 GLIENT AGREES TO ALLOCATE CERTAIN OF THE RIBKS ASSOSIATED WITH THE PROJECT BY
LIRMNG ECS' TOTAL LIASILITY TO CLIENT, SURJEGT TO AVAILABLE INSURANGE FROCEEDS,
ARISING FROM ECS' PROFESBIONAL AGTS, ERRGRS, O DMISSIONS AND FOR ANY AND ALL
CAUBES INGLUDING NESLIGENCE, STRICT LIABILIVY, BREACH OF GONTRACT, GR RREACH OF
WARRANTY, INJURIES, DAMAGES, GLAMS, LOSSER, EXPENSER, OR CLAIW EXPENSES
{INCLUDING REABCNAELE ATIORNEY'S FEES) UNOER THIS AGREEMENT 70 THE FULLEST
EXTENT PERMITTED BY LAW, AS FOLLOWS, For projacis where ECS' Fea Estimate or
propesed feas are:

4814 §10,000 or less, ECS' tolal agyregate llabliily to GLIENT shall not excasd
55,000, or the {otal fas {or the services rendsred, whichever s graater,

48.4.2 In excess of $10,000, ECS' lotal aggregals liabllity to GLIENT shall not 'excaed
$60,000, or the total fee for the services rendered, whichaver is greater,

48.2 CLIENT agress ihat EGS shall not be responsible for badily injury and propery
damage or losses arising directly or indiraclly, In whele or In part, from ads or
omlsslons by the CLIENT, iz employees, agenis, stafl, consultanls or
subconiraciors or by any olher persen or cambination of gersons io the extent such
injury, damags, ar luss Is caused by acts or omissions of GLIENT, lis emplayess,
agents, siaff, cansultants or subconiractars.
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18,0 NOEMNIFIGATION
19.1 ECS apress, sublec! ta the fimitation of shifity provisions of this AGREEMENT, to
hold harmiess end indemnffy GLIENT from and against damages arising from ECS*
negligent perormanca of fis Services to e exient that such injury is found to be
causad by ECS' nagligant acls, errors of omissions, spechically axcluding any
damages caused by any third party or by the CLIENT.

18.2 To ihe fullest exient permiited by applicable Law, CLIENT agress to indemlly,
defend, and hold ECS harmiess from and agsinst eny and sl tabliy, clalms,
damages, demands, fines, penafilas, cosis and expendiiures {including reasonable
altomeys’ fees and costs of Hligation defense and/or settiemant) [*Damsges’]
caused In whole ar in part by ihe negligent acls, emrors, or omissions of the CLIENT
and CLIENT'S amployess, agents, stafl, coniraciors, subconiractors, cansultants,
and clients, provided such Damages aj8 aitribuiable fo: (8} the baodily injury,
personat Injury, sickness, dizease andior death of any parson; (b) injury fo or loss of
value {0 {angible parsonal property; or (c) a breach of this AGREEMENT, excap! fo
tém extent such Damage Is caused by the sola negligence or wiliful misconduct of

CS.

1.3 It Is specifically undersiood and agreed that in no case shall EGS ha raquirad 10 pay
an amount of Damages disproparifonal 1o ECS culpablifty, or any share of any
amount levled 1o recognize more-fhan actual economie damageas, sublect to any

ations _of labifly and INDEMNIFICATIO roviglons__contained In_ihis
AGREEMENT,

48,4 IF CLIENT 15 A HOMEQWNER, HOMEQWNERS' ASSOUIATION, CONDOMINIUM QWNEN,
CONDOMINIUH GWHER'S ASSOCIATION, OR BIMILAR REBIDENTIAL OWNER, ECS RECAMMENDS
THAT LEGAL. COUNBEL BE RETAINED BY CLIENT BEFORE ENTERING MIO THIS
AGREEMENT 7o expLA CLIENT’S RIGHTS, AND THE LIWITATIONS, AND REBTRIGTIONS
(upngen BY THIS AGREEMENT, CLIENT AGREES THAT FAILURE OF CLIENT 70 RETAIN
SUGH COUNSEL SHALL HE A KNGWING WAIVER OF LEGAL COUNSEL AtD BHALL NOT HE
ALLOWED ON GROUNDS OF AVOIING ANY PROVISION OF THIR AGREEMENT,

48.6 i GLIENT Is a rasidaniial bullder or residential developer, CLIENT shall indempnily,
dsfand and hold hamiless ECS agalnat any and al! claime or demands due to Injury
or loss Infiated by eng or more homeowners, uni-owners, or ihelr homeowners'
assuciafion, cooperativa board, of stmiler entily against CLIENT which rasults in
ECS belng braught nto the disputa,

200 CONSEQUENTIAL DAMAGES

20.4 CLIENT shall not be fabls 1o ECS and EGS shall niot be llabis to CLIENT for any
consequentia) damages Incurred by elther due fo the fault of ths other, regardiass of
the nalure of the faull, or wherever committed by the CLIENT or ECS, thekr
employees, consultants, agenis, contraclors ar gubconiraciors, or whether such
Usbiilty arises in breach of contract ar warmnly, tort (including negligance), Statule,
or any other cause of action, Consagquential damages include, put are not Umiled to,
loss of use and loss of profit,

20,2 EGS shall not be liable to CLIENT, or any enlity engaged dirsctly or indiraclly by
CLIENT, for any liquilated damages due fo any fault, or fallure 1o acl, In part or in
total by ECS, its employaes, agenis, or subcontraciors.

24,0 SOURCES OF RECOVERY

21,4 Al claims for damages related to the Services provided under this AGREEMENT
shall be made against the ECS antlly coniracting with tha CLIENT for the Sarvices,
and no other parson or entlly. CLIENT agress that It ahall not name any affiliated
entity Inciuding parent, paer, or subsidiary entlly or any individual afficer, dirastar, ar
smployae of ECS, unless such clalms are based on acts unrslsted to the provision
of Services under fhis AGREEMENT.

21.2 CLIENT agrees fhat # will nol seak Demages from any (ncividual associated with
ECS as an olficer, principal, partner, employes, of ownar, from any and all clalms of
fiabilky for injury or loax that would require such Individual o selinquish persenal
assels to satisty such clakm,

229 THIRD PARTY CLAIMS EXCLUSION
224 This AGREEMENT shall niot creats any fights or benafits {o perties other than
CLIENT and ECS, N third-party siall have the rght to rely on ECS' opinions
rendared in connection with ECS' Sarvices wihout bothy CLIENT'S and ECS’ writien
cansant and the third-parly's agresment 1o be bound lo the same tams antd
conditions contalnad In this AGREEMENT as CLIENT, and hird-parly’s agreamsnt
that ECS' Scope of Sarvices performed Is adequate, -

23,0 DISEUTE RESOLUTION
23.4 All clalms, disputss ar controversies [Disputes’] arising out of, ar {n ralation {o the
l‘nl"erpraialion. application ar enforcement of this AGREEMENT shall be decided as
nliows:

23.4.4 GLIENT and ECS agree to atland a dispuie resclulion meeling within fourtaen
{14) days of identiNcation of 8 Dispule by eliher parly. CUENT ant ECS agrea
1o negotiate In good falih to rasalve the Dispute,

23.1.2 Shoud negollation fali 1o resalve ihe dispute, CLIENT and ECS agre fo
madlate thek dispule via a mediator selected by efther party, and accoplabls to
both parlles,

234.3 Should medlation fall {0 rasult in resolution of the Dispuls, CLIENT and ECS
apree Ihat litigation may be brought by either parly.

23,2 Should third-party dispuie resolution ke raquirad, through mediatien or Itigation, the
non-pravalling parly shall relmbursa he pravalling party for the prevalling parly's
docurmanted Izgal costs, in addition lo whatever other judgmants or salilement sums
may bas dus, Such jegal cosis inciude, but are not be Hmited {o, reasonabls

gliornay's faes, courl cosls, forensic consufiants and expsrt winess.Tees, and other
dosumanted axpanses. )

23,4 Where lagal action is braught by aither party {o rasolva a dispule, tha clam shall ba
brought and iried in the Judiclal jurlsdiclion of tha caunty In which ECS' offica
centracting with the CLIENT i located. CLIENT walves the right to remove any
fikgatian acilon to any other jusisdiction, unless mutually agraed to by both parlies.

234 This AGREEMENT Including ail matters releted to performance and remediation
shall be inferpreted according io the substantive Laws of the siale of Virginia {but
not Including its chaica of law rules).

240 GCURING A BREAGH

24.1 A parly that befieves the other has matarially breached Ihis AGREEMENT shall
jssue & writters termination notice to the ather, ideniifylng the cauae for tenfinalion
within five (5) business days of ideniifylng such cause, Both partles shall then
bargsln pramplly and in good faith to cure such cause, If an gecaptable cure can be
achiovad within (ouriean {14) calendar days from tha date of tha temination nolice,
the parties shall cummil their understandings to wriling and termination shail not
oceur,

24.2 Eilher party may waive eny fight provided by this AGREEMENT In cuting an actusl
or ailsged breach; howsver, such walver shall not altec! future spplication of such
provision o any cther provision.

250 TERMINATION
254 CLIENT or EGS may terminate thls AGREEMENT for braach of thls AGREEMENT,
or for any biher reasons which may arise. In the event of termination, the parly
alieciing tarmination shall so notlfy the other pary n wlting, and terminstion shall
hecome afectiva fourteen {14} calandar days after recelpt of the lenmination notice.

25.2 irrespective of which parly shall effect {ermination, or the cause therefore, ECS shall
pramplly tender to CLIENT 2 final lnvolce snd CLIENT shall immediately
compensate ECS for Servicas randerad and costs incured, in accondance with
ECS' pravaling Fee Schedule and expense reimbursement policy, Services shell
include those rendered up to the time of ferminalion, 85 well as those assoclated
with formination Rteell, Including  without {imhalion, demobliizing, modilylng
achedules, and reassigning personnel.

260 TIME BAR TOLEGAL ACTION
26.4 Unless prohlbited by Law, and notwithslanding any Stetute that may provide
arditional protection, CLIENT and ECS =sgree that clalms by elfher parly arising out
of ihis AGREEMENT or the Servicas provided fereunder shall nat be [nilated more
than two {2) ysars {rom the ime ihe parly knew, or should have known, of the
condiion giving tise to U5 claim, and shail under no circumstances be initated more
{han three (3) years fram the date of substential completion of EGS’ Servicas.

27.0 ASSIGNMENT
274 Except for Services normally or cuslomarly subcontracted by ECS In the
performance of s Sewvices Including, bt not limited to surveyars, spacialized
cansultants, drilling and excavating subconiraciors, and tesling tehoratories, nelther
the CLIENT nor EGS may delegats, asslgn, subisl or transfer is cuiles,
rasponsibliiies or interests in ihis AGREEMENT without the writien consent of the
ather party.

28,0 SEVERABILITY
284 Any provision of this AGREEMENT laler held io violele a Law, Statute, or
Regulation, shall be deemed vold, and all remalning provisions shall conlinue in full
force and effect. CLIENT and ECS shall endeavor to guickly replace & voided
provislon wilh & valid substihte thal exprasses the intent of, ar 2! least addresses,
the issuas coverad by the ariginal provision.

200 TTLES
28.1 The titles used In this AGREEMENT are for general referance only and are nol part
of the AGREEMENT,

30,6 SURVIVAL
30.1 All obligations arising prior to the farmination of this AGREEMENT and gll provisions
af 1his AGREEMENT alfocating responsinlity or fiability between the CLIENT and
EGS shalt survive the substantial completion of Sarvices and the lermination ol this
AGREEMENT.

310 ENTIRE AGREEMENT
314 This AGREEMENT inciuding the Scops of Services and Professional Fees and alf
axhibits, appandixes, and othar documenis appended o I, constiiute the entlre
AGREEMENT batween CLIENT and ECS. CLIENT acknowledges hat all prior
understandings and negotislions are supersedsd by this AGREEMENT. CLIENT
acknowledges accsplance of these lemis by submitting & CLIENT Work
Autharization to ECB.

31,2 GLIENT and ECS agree thal subsequent modifications to this AGREEMENT shall
rot be binding unless made in“wriling and signed by aulhorized represeniatives of
fioth partins,

313 Al preprinled Temms and Gonditions on CLIENT'S purchase arder or Wark
Aulhorization, or oiher service acknowledgemant fonms, are inapplicable and
auparsedad by this AGREEMENT.

31.4 If CLENT falis lo provide ECS with a signed capy of 1his AGREEMENT or & Work
Authorization, by the act of authorizing end acesepling the sarvices of ECS, CLIENT
Bgrees to be fully bound by the lerms of this AGREEMENT as If signed by GLIENT,

< END OF TERMS AND CONDITIONS OF SERVICE >
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