REQUEST FOR BOARD ACTION

ITEM NO. & 2.
DATE OF MEETING: July 11, 2011

REQUESTED BY: Rick Benton, County Manager

SHORT TITLE: Resolution Authorizing Execution of Brownfields Agreement for Property
Acquired on US 421

BACKGROUND: The County has been collaborating with the North Carolina Department of
Environment and Natural Resources to establish brownfields designation for the property
acquired from BASF in December, 2010. The site was declared eligible for designation in
October, 2010 (see attached letter of eligibility). The proposed agreement is attached for
consideration, which will cover the entire property acquisition (396 acres). A 30 day public
comment period is required before the agreement can be executed.

Having brownfields designation provides for numerous benefits: liability protection for new
owner/developer; BASF will retain liability and responsibility for mitigation, etc.; makes the
property usable for industry; requires compliance with mitigation measures; makes financing
possible for new industry; provides for potential local property tax incentives for 5 years for a
new industry-Year 1: 90%; Year 2: 75%; Year 3: 50%; Year 4: 30%; Year 5:10% (which makes
the site competitive against non-brownfields sites),

The agreement requires restrictions of use of the property as follows: the only use allowed is for
a commercial/industrial park; groundwater at the property may not be used for any purpose
without the approval of DENR; soil may not be disturbed without DENR approval in writing;
DENR must be assured that the contamination does not present a risk for new buildings to be
constructed; the property may not be used as a park or for sports of any kind without prior
approval of DENR; the property may not be used as a playground, child care center, K-12
schools, kennels, private animal pens or horse riding,

A copy of the draft agreement is attached.

SPECIFIC ACTION REQUESTED: To consider a resolution authorizing execution of the
Brownfields Agreement with DENR.



COUNTY MANAGER’S RECOMMENDATION
Respectfully recommend approval.

%

Initial

RESOLUTION

NOW, THEREFORE BE IT RESOLVED by the Pender County Board of Commissioners
that:

the Board hereby authorizes execution of the Brownfields Agreement between the
County and the North Carolina Department of Environment and Natural Resources. The
Chairman/County Manager is authorized to execute any/all documents necessary to implement
this resolution.

AMENDMENTS:
MOVED SECONDED
APPROVED DENIED UNANIMOUS

YEA VOTES: Brown__ Tate  Rivenbark ~ Ward  Williams

George R. Brown, Chairman Date

ATTEST Date



A
North Carolina Departiment of Environment and Natural Resources

Dexter Matthews, Director Division of Waste Management Beverly Eaves Perdue, Governor
Dee Freeman, Secretary

October 26, 2010

Sent Via E-mail and USPS

Mr. Rick Benton

County Manager

County of Pender

P.O.Box 5

Burgaw, NC 28425
rbenton@pendercountync.gov

Subject: Letter of Eligibility
Former BASF Facility
110 Vitamin Drive
Pender and New Hanover Counties
Brownfields Project Number 14031-10-71

Dear Mr. Benton:

The North Carolina Department of Environment and Natural Resources (DENR) has
received and reviewed your September 21, 2010 Brownfields Property Application (BPA)
submitted on behalf of Pender County as a Prospective Developer secking a brownfields
agreement regarding the subject site. Upon review of the letters with respect to the requirements
of the Brownfields Property Reuse Act of 1997, DENR has determined that this project is

cligible for entry into the North Carolina Brownfields Program and for continued evaluation for a
Brownfields Agreement,

The next step in the process will involve a detailed review of available environmental and
other relevant data to determine what is currently known about contamination at the site, and
what, if any, information gaps may exist that may require additional assessment. We are in
receipt of the following documents submitted with your BPA:

Title Prepared by Date of Report
Remedial Action Plan MACTEC March 23, 2010
Remedial Investigation Work Plan MACTEC December 10, 2009
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Annual Report of Groundwater for 2008

Mactec Engineering and
Consulting, Inc.

May 13, 2009

, (MACTEC)
Annual Report of Groundwater
Remediation for 2006 MACTEC December 28, 2006
Annual Report of Groundwater .
Remediation for 2004 MACTEC July 7, 2003
Report of Annual GroundwaterMonitoring Law Engineering and
for 2000 & Additional Assessment Environmental Services, April 9, 2001

Activities

Inc. (LAW)

Environmental Baseline Assessment

LAW

January 12, 2001

Review of Hydrogeologic Cross Sections,
Pee Dee Formation Review

LAW

September 20, 2000

Annual Report of Groundwater
Remediation for 1997

LAW

April 7, 1998

Site Assessment and Correciive Action
Plan for Main Plant Area

ENSR Consulting and
Engineering

August 12, 1996

Interim Corrective Action Plan

LAW

September 14, 1995

Report of Groundwater Assessment

LAW

August 15, 1995

Historical site information from the files of DENR’s Division of Waste Management will
also be utilized during the evaluation process. Please forward any additional information or data
you may have or-can-acguire for our-evatuation- This should include reports from other DENR
agencies or regional offices. We will contact you tegarding any additional assessment that may
be necessary to establish that the property is or can be made suitable for the intended reuse, as

required by statute.

According to the BPA, the intended redevelopment for the site is as an industrial park.

Because risk management decisions may vary depending on the nature of the redevelopment, it
will be important that DENR review the locations of the various elements. Please forward any
maps or drawings indicating these details, even if they are only preliminary or concepiual. Also:
Pending execution of a Brownfields Agréement, cligibility is provisional. You do not have the
protections such an agreement offers unless and until it is executed. Thus, you operate at the site
pending conclusion of a Brownfields Agreement at the risk of jeopardizing your eligibility
and/or becoming a party responsible for the contamination at the site if an agreement is not
finalized. This makes it very much in your tnterest to consult closely with me regarding any
planned site activities prior to agreement finalization.

If a party other than the Prospective Developer will own the Brownfields propetty at the
conclusion of the brownfields process, the final document (which gets recorded at the Register of
Deeds” office) must be signed not only by the Prospective Developer but by that owner. Failure
by the Prospective Developer to ensure, by the time Brownfields Agreement negotiations are
complete, the willingness to sign of any such party, and to provide DENR the exact name, e-mail
address, telephone number and U.S. mail address of the party (along with signatory/signatory’s
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title in the case of an entity) will retard, and could prevent, the Brownfields Agreement taking
effect.

If the Prospective Developer does not actually buy the property for redevelopment, it

loses its eligibility for the Brownfields Program. That means the Prospective Developer 1tse1f
not an affiliate or any other party.

The Brownfields Program looks forward to working with you to advance this brownfields
redevelopment project. If you have questions about this correspondence or require additional

information, please feel free to contact Sam Watson by phone at (910) 796-7408, or by e-mail at
samuel. watson@ncdenr.gov.

Sincerely,

AN

Linda M. Culpepper
Deputy Director
Division of Waste Management

cC: Project File

ec: Rob Gelbium, DOJ ‘
Bruce Nicholson, DENR



(- 15 Vews = -
/

NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

IN THE MATTER OF: Pender County

UNDER THE AUTHORITY OF THE ) BROWNFIELDS AGREEMENT re;
BROWNFIELDS PROPERTY REUSE ACT ) Former BASF Facility
OF 1997, N.C.G.5. § 130A-310.30, ef seq. ) 110 Vitamin Drive

)

Brownfields Project # 14031-10-71 Pender/New Hanover Counties

I. INTRODUCTION

This Brownfields Agreement (“Agreement”) is entered into by the North Carolina
Depattment of Environment and Natural Resources (“DENR”) and Pender County (collectively
the "Parties") pursuant to the Brownfields Property Reuse Act of 1997, N.C.G.S. § 130A-310.30,
et seq. (the “Act”).

Pender County is a duly constituted North Carolina local government. This Agreement
concerns the county’s plans to market certain acreage as an industrial park to spur economic
development in the area. A map showing the location of the acreage is attached hereto as Exhibit
1.

The Parties agree to undertake all actions required by the terms and conditions of this
Agreement. The purpose of this Agreement is to settle and resolve, subject to reservations and
limitations contained in Section VIII (Certification), Section IX (DENR’s Covenant Not to Sue
and Reservation of Rights) and Section X (Prospective Developer’s Covenant Not to Sue), the
potential liability of Pender County for contaminants at the property which is the subject of this
Agreement.

The Parties agree that Pender County’s entry into this Agreement, and the actions
undertaken by Pender County in accordance with the Agreement, do not constitute an admission

of any liability by Pender County.

BF BFA 11-4-15b



The resolution of this potential liability, in exchange for the benefit Pender County shall

provide to DENR, is in the public interest.

II. DEFINITIONS

Unless otherwise expressly provided herein, terms vsed in this Agreement which are
defined in the Act or elsewhere in N.C.G.S. 130A, Article 9 shall have the meaning assigned to
them in those statutory provisions, including any amendments thereto.

1. “Property” shall mean the Brownfields Property which is the subject of this
Agreement, and which is depicted in Exhibit 1 to the Agreement.

2. "Prospective Developer” shall mean Pender County.

1. STATEMENT OF FACTS

3. The Property comprises approximately 400 acres at the northwest corner of New
Hanover County and southwest corner of Pender County, and consists of pine trees, swamp, and
industrial and commercial property and facilities formally operated by BASF Corporation
(“BASF”). Prospective Developer has committed itself to redevelopment of it for no uses other
than as a commercial/industrial park.

4. 'The Property is bordered to the north by undeveloped property owned by Corbett
Industries Inc. and property being developed by Pender County; to the south by undeveloped
property owned by BASF; to the east by U.S, Highway 421, beyond which lie undeveloped
properties owned by Phillips Leasing Systems LLC and Pender County; and to the west by the
Cape Fear River.

5. Prospective Developer obtained or commissioned the following reports, referred to

hereinafter as the “Environmental Reports,” regarding the Propetty:
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Title Prepared by Date of Report
Remedial Action Plan MACTEC March 23, 2010
Remedial Investigation Work MACTEC December 10, 2009

Plan

Annual Report of

Mactec Engineering and

Groundwater for 2008 Consulting, Tnc, (“MACTEC) | MY 13,2009
Annual Report of

Groundwater Remediation for | MACTEC December 28, 2006
2006

Annual Report of

Groundwater Remediation for | MACTEC July 7, 2005

2004

Report of Annual
GroundwaterMonitoring for
2000 & Additional
Assessment Activities

Law Engineering and
Environmental Services, Inc.
(“LAW”)

April 9, 2001

Environmental Baseline

Assessment LAW January 12, 2001
Review of Hydrogeologic

Cross Sections, Pee Dee LAW September 20, 2000
Formation Review

Annual Report of

Groundwater Remediation for | LAW April 7, 1998

1997

Site Assessment and :

Corrective Action Plan for Eﬁlsﬁegﬁ?wmng and August 12, 1996
Main Plant Area & &

{)ri’;e;qm Corrective Action LAW Scptember 14, 1995
Report of Groundwater LAW August 15, 1995
Assessment

6. For purposes of this Agreement, DENR relies on the following representations by

Prospective Developer as to use and ownership of the Property:

a. Takeda Vitamin and Food USA, Inc. purchased and developed some of the

Property in the early 1980s for the manufacture of various vitamin products;

b. Takeda Vitamin and Food USA, Inc, was merged into BASF in 2001; the

facility continued manufacturing vitamin products under the BASF name.

BF BFA 11-4-15b
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¢. BASF ceased operations at and closed the facility in March 2009,
d. Prospective Developer purchased the Property in December 2010.

7. Pertinent environmental information regarding the Property includes the following:

a. Groundwater at the Property is contaminated with volatile organic compounds
(chlorinated solvents and petroleum-based compounds), and inorganics such as metals, arsenic
and chloride, due to releases that occurred during vitamin production, The volatility of the
compounds creates a risk that contaminated vapor will enter any buildings constructed on the
Property.

b. Soil at the site contains arsenic, thallium and mercury.

b. Data tables reflecting the concentrations of and other information regarding the
Property’s regulated substances and contaminants appear in Exhibit 2 to this Agreement.

8. For purposes of this Agreement DENR relies on Prospective Developer’s
representations that Prospective Developer's involvement with the Property has been limited to
obtaining or commissioning the Environmental Reports, preparing and submitting to DENR a
Brownfields Property Application dated September 21, 2010, and purchasing the Property on
December 3, 2010. 9. Prospective Developer has provided DENR with information, or sworn
certifications regarding that information on which DENR relies for purposes of this Agreement,
sufficient to demonstrate that;

a. Prospective Developer and any parent, subsidiary, or other affiliate has
substantially complied with federal and state laws, regulations and rules for protection of the
environment, and with the other agreements and requirements cited at N.C.G.S. § 130A-

310.32(a)(1);
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b. as aresult of the implementation of this Agreement, the Property will be
suitable for the uses specified in the Agreement while fully protecting public health and the
environment;

¢. Prospective Developer's reuse of the Property will produce a public benefit
commensurate with the liability protection provided Prospective Developer hereunder;

d. Prospective Developer has or can obtain the financial, managerial and
technical means to fully implement this Agreement and assure the safe use of the Property; and

€. Prospective Developer has complied with all applicable procedural
requirements.

10. Prospective Developer has paid the $2,000 fee to seek a brownfields agreement
required by N.C.G.S. § 130A-310.39(a)(1), and shall make a payment to DENR of $3,500 at the
time Prospective Developer and DENR enter into this Agreement, defined for this purpose as
occurring no later than the last day of the public comment period related to this Agreement. The
Parties agree that the second payment shall constitute, within the meaning of N.C.G.S. § 130A-
310.39(a)(2), the full cost to DENR and the North Carolina Department of Justice of all activities

related to this Agreement,

IV. BENEFIT TO COMMUNITY
11. The redevelopment of the Property proposed herein v;fould provide the following
public benefits:
a. areturn to productive use of the Property
b, aspur to additional community redevelopment, through improved

neighborhood appearance and otherwise
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c. tax revenue for affected jurisdictions;

d. additional industrial space for the area; and

e. “smart growth” through use of land in an already developed area, which avoids
development of land beyond the urban fringe (“greenfields™).

V. WORK TO BE PERFORMED

12. Based on the information in the Environmental Reports, and subject to imposition of
and compliance with the land use restrictions set forth below, and subject to Section IX of this
Agreement (DENR’s Covenant Not to Sue and Reservation of Rights), DENR is not requiring
Prospective Developer to perform any active remediation at the Property.

13. By way of the Notice of Brownfields Property referenced below in paragraph 18,
Prospective Developer shall impose the following land use restrictions under the Act, running
with the land, to make the Property suitable for the uses specified in this Agreement while fully
protecting public health and the environment. All references to DENR shall be understood to
include any successor in function.

a. No use may be made of the Property other than for a commercial/industrial
park with related water/sewer infrastructure, and as part of a hiking trail (with a restroom facility
and parking lot) along the former railroad right-of-way adjacent to the west side of U.S. 421. For
purposes of this restriction, Commercial/Industrial Park Development is defined as a form of
development characterized by a unified site designed for a variety of commercial and industrial
uses, open space, buffers, and a mix of building types in which flexibility is given to the project
planning by allowing for the specific land uses to be determined as the market need arises, so

long as DENR does not determine that any of the other Land Use Restrictions are being violated
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and that any of the conditions referenced in N.C.G.S. 130A-310.33(a) and (c) are present,

b. Groundwater at the Property may not be used for any purpose without the prior
written approval of DENR.

c. Other than in connection with demolition/removal of certain structures and
utilities by June 7, 2013 pursuant to section 12,1 of the Prospective Developer/BASF
Corporation purchase agreement regarding the Property, soil on the Property may not be
disturbed unless and until DENR states in writing, in advance of the proposed disturbance, that
the disturbance may proceed, if carried out along with any measures DENR deems necessary in
connection with the proposed disturbance to avoid rendering the Property unsuitable for the uses
specified in subparagraph 13.a. above or public health ot the environment less than fully
protected.

d. No building may be constructed on the Property until:

i. DENR determines in writing, based on submittals from the building’s
proponent, that the building’s users, and public health and the environment, would not be at risk
from the Property’s volatile contaminant plume; or

ii. vapor mitigation measures approved in writing by DENR in advance
are installed to the satisfaction of a professional engineer licensed in North Carolina, as
evidenced by said engineer’s seal, and photographs illustrating the installation and a brief
narrative describing it are submitted to DENR and deemed satisfactory in writing by that agency.

e. None of the contaminants known to be present in the environmental media at
the Property, including those appearing on the plat component of the Notice referenced in

paragraph 19 below, may be used or stored at the Property without the prior written approval of
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DENR, except in de minimis amounts for cleaning and other routine housekeeping activities.

f. The Property may not be used as a park or for sports of any kind, including, but
not limited to, golf, football, soccer and baseball, without the prior written approval of DENR.

g. The Property may not be used as a playground, or for child care centers,
preschools or kindergarten through 12™ grade schools.

h. The Property may not be used for kennels, private animal pens or horse-riding,

i. The owner of any portion of the Property where any existing, or subsequently
installed, DENR-approved monitoring well is damaged shall be responsible for repair of any
such wells to DENR’s written satisfaction and within a time period acceptable to DENR.

j. Neither DENR, nor any party conducting environmental assessment or
remediation at the Property at the direction of, or pursuant to a permit, order or agreement issued
or entered into by DENR, may be denied access to the Property for purposes of conducting such
assessment or remediation, which is to be conducted using reasonable efforts to minimize
interference with authorized uses of the Property.

k. During January of each year after the year in which the Notice referenced
below in paragraph 18 is recorded, the owner of any part of the Property as of January 1% of that
year shall submit a notarized Land Use Restrictions Update (“LLURU”) to DENR, and to the chief
public health and environmental officials of Pender County and New Hanover County, certifying
that, as of said January 1%, the Notice of Brownfields Property containing these land use
restrictions remains recorded at the Pender County and New Hanover County Register of Deeds
offices and that the land use restrictions are being complied with, and stating:

1. the name, mailing address, telephone and facsimile numbers, and
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contact person’s e-mail address of the owner submitting the LURU if said owner acquired any
part of the Property during the previous calendar year; and

ii. the transferee’s name, mailing address, telephone and facsimile
numbers, and contact person’s e-mail address, if said owner transferred any part of the Property
during the previous calendar year.

14. The desired result of the above-referenced land use restrictions is to make the
Property suitable for the uses specified in the Agreement while fully protecting public health and
the environment,

15. The guidelines, including parameters, principles and policies within which the
desired results are to be accomplished are, as to field procedures and laboratory testing, the
Guidelines of the Inactive Hazardous Sites Branch of DENR’s Superfund Section, as embodied
in their most current version.

16. The consequences of achieving or not achieving the desired results will be that the
uses to which the Property is put are or are not suitable for the Property while fully protecting
public health and the environment.

VI. ACCESS/NOTICE TO SUCCESSORS IN INTEREST

17. In addition to providing access to the Property pursuant to subparagraph 13.j. above,
Prospective Developer shall provide DENR, its authorized officers, employees, representatives,
and all other persons performing response actions under DENR ovetsight, access at all
reasonable times to other property controlled by Prospective Developer in connection with the
performance or oversight of any response actions at the Property under applicable law. While

Prospective Developer owns the Property, DENR shall provide reasonable notice to Prospective
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Developer of the timing of any response actions to be undertaken by or under the oversight of
DENR at the Property. Notwithstanding any provision of this Agreement, DENR retains all of
its authorities and rights, including enforcement authorities related thereto, under the Act and any
other applicable statute or regulation, including any amendments thereto.

18. DENR has approved, pursuant to N.C.G.S. § 130A-310.35, a Notice of Brownfields
Property for the Property containing, inter alia, the land use restrictions set forth in Section V
(Work to Be Performed) of this Agreement and a survey plat of the Property. Pursuant to
N.C.G.S. § 130A-310.35(b), within 15 days of the effective date of this Agreement Prospective
Developer shall file the Notice of Brownfields Property in the Pender County and New Hanover
County, North Carolina register of deeds’ offices. Within three (3) days thereafter, Prospective
Developer shall furnish DENR a copy of the documentary component of the Notice containing a
certification by the register of deeds as to the Book and Page numbers where both the
documentary and plat components of the Notice are recorded, and a copy of the plat with
notations indicating its recordation.

19. This Agreement shall be attached as Exhibit A to the Notice of Brownfields
Property. Subsequent to recordation of said Notice, any deed or other instrument conveying an
interest in the Property shall contain the following notice: “The property which is the subject of
this instrument is subject to the Brownfields Agreement attached as Exhibit A to the Notice of
Brownfields Property recorded in the County land records, Book ~ ,Page  .”
A copy of any such instrument shall be sent to the persons listed in Section XV (Notices and
Submissions), though financial figures related to the conveyance may be redacted.

20. The Prospective Developer shall ensure that a copy of this Agreement is provided to

10
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any current lessee or sublessec on the Property as of the effective date of this Agreement and
shall ensure that any subsequent leases, subleases, assignments or transfers of the Property or an
interest in the Property are consistent with this Section (Access/Notice To Successors In
Interest), Section V (Work to be Performed) and Section XI (Parties Bound &
Transfer/Assignment Notice) of this Agreement,

VII. DUE CARE/COOPERATION

21. The Prospective Developer shall exercise due care at the Property with respect to
regulated substances and shall comply with all applicable local, State, and federal laws and
regulations. The Prospective Developer agrees to cooperate fully with any remediation of the
Property by DENR and further agrees not to interfere with any such remediation. In the event
the Prospective Developer becomes aware of any action or occurrence which causes or threatens
a release of contaminants at or from the Property, the Prospective Developer shall immediately
take all appropriate action to prevent, abate, or minimize such release or threat of release, and
shall, in addition to complying with any applicable notification requirements under N.C.G.S.
130A-310.1 and 143-215.85, and Section 103 of CERCLA, 42 U.8.C. § 9603, or any other law,
immediately notify DENR of such release or threatened release.

VIII. CERTIFICATION

22. By entering into this agreement, the Prospective Developer certifies that, without
DENR approval, it will make no use of the Property other than that committed to in the
Brownfields Letter of Intent dated September 21, 2010 by which it applied for this Agreement.
That use is as a commercial/industrial park. Prospective Developer also certifies that to the best
of its knowledge and belief it has fully and accurately disclosed to DENR all information known

11
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to Prospective Developer and all information in the possession or control of its officers,
directors, employees, contractors and agents which relates in any way to any regulated
substances at the Property and to its qualification for this Agreement, including the requirement
that it not have caused or contributed to the contamination at the Property.

IX. DENR’S COVENANT NOT TO SUE AND RESERVATION OF RIGHTS

23. Unless any of the following apply, Prospective Developer shall not be liable to
DENR, and DENR covenants not to sue Prospective Developer, for remediation of the Property
except as specified in this Agreement:

a. The Prospective Developer fails to comply with this Agreement,

b. The activities conducted on the Property by or under the control or direction
of the Prospective Developer increase the risk of harm to public health or the environment, in
which case Prospective Developer shall be liable for remediation of the areas of the Property,
remediation of which is required by this Agreement, to the extent necessary to eliminate such
risk of harm to public health or the environment.

¢. A land use restriction set out in the Notice of Brownfields Property required
under N.C.G.S. 130A-310.35 is violated while the Prospective Developer owns the Property, in
which case the Prospective Developer shall be responsible for remediation of the Property to
unrestricted use standards.

d. The Prospective Developer knowingly or recklessly provided false information
that formed a basis for this Agreement or knowingly or recklessly offers false information to
demonstrate compliance with this Agreement or fails to disclose relevant information about
contamination at the Property.

12
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e. New information indicates the existence of previously unreported
contaminants or an area of previously unreported contamination on or associated with the
Property that has not been remediated to unrestricted use standards, unless this Agreement is
amended to include any previously unreported contaminants and any additional areas of
contamination. If this Agreement sets maximum concentrations for contaminants, and new
information indicates the existence of previously unreported areas of these contaminants, further
remediation shall be required only if the areas of previously unreported contaminants raise the
risk of the contamination to public health or the environment to a level less protective of public
health and the environment than that required by this Agreement.

f. The level of risk to public health or the environment from contaminants is
unacceptable at or in the vicinity of the Property due to changes in exposure conditions,
including (i} a change in land use that increases the probability of exposure to contaminants at or
in the vicinity of the Property or (ii) the failure of remediation to mitigate risks to the extent
required to make the Property fully protective of public health and the environment as planned in
this Agreement.

g. The Department obtains new information about a contaminant associated with
the Property or exposures at or around the Property that raises the risk to public health or the
environment associated with the Property beyond an acceptable range and in a manner or to a
degree not anticipated in this Agreement.

h. The Prospective Developer fails to file a timely and proper Notice of
Brownfields Property under N.C.G.S. 130A-310.35.

24. Except as may be provided herein, DENR reserves its rights against Prospective
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Developer as to liabilities beyond the scope of the Act, including those regarding petroleum
underground storage tanks pursuant to Part 2A, Article 21A of Chapter 143 of the General
Statutes.

25. This Agreement does not waive any applicable requirement to obtain a permit,
license or certification, or to comply with any and all other applicable law, including the North
Carolina Environmental Policy Act, N.C.G.S. § 113A-1, et seq.

X. PROSPECTIVE DEVELOPER'S COVENANT NOT TO SUE

26. In consideration of DENR’s Covenant Not To Sue in Section IX of this Agreement
and in recognition of the absolute State immunity provided in N.C.G.S. § 130A-310.37(b), the
Prospective Developer hereby covenants not to sue and not to assert any claims or causes of
action against DENR, its authorized officers, employees, or representatives with respect to any
action implementing the Act, including negotiating, entering, monitoring or enforcing this
Agreement or the above-referenced Notice of Brownfields Property.

XI. PARTIES BOUND

27. This Agreement shall apply to and be binding upon DENR, and on the Prospective
Developer, its officers, directors, employees, and agents. Each Party’s signatory to this
Agreement represents that she or he is fully authorized to enter into the terms and conditions of
this Agreement and to legally bind the Party for whom she or he signs.

XII. DISCLAIMER

28. This Agreement in no way constitutes a finding by DENR as to the risks to public
health and the environment which may be posed by regulated substances at the Property, a
representation by DENR that the Property is fit for any particular purpose, nor a waiver of
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Prospective Developer’s duty to seek applicable permits or of the provisions of N.C.G.S. §
130A-310.37.

29. Excépt for the Land Use Restrictions set forth in paragraph 13 above and N.C.G.S. §
130A-310.33(a)(1)-(5)'s provision of the Act's liability protection to certain persons to the same
extent as to a prospective developer, no rights, benefits or obligations conferred or imposed upon
Prospective Developer under this Agreement are conferred or imposed upon any other person.

XIII. DOCUMENT RETENTION

30. The Prospective Developer agrees to retain and make available to DENR all business
and operating records, contracts, site studies and investigations, and documents relating to
operations at the Property, for ten years following the effective date of this Agreement, unless
otherwise agreed to in writing by the Parties. At the end of ten years, the Prospective Developer
shall notify DENR of the location of such documents and shall provide DENR with an
opportunity to copy any documents at the expense of DENR.

X1V. PAYMENT OF ENFORCEMENT COSTS

31. If the Prospective Developer fails to comply with the terms of this Agreement,
including, but not limited to, the provisions of Section V (Work to be Performed), it shall be
liable for all litigation and other enforcement costs incurred by DENR to enforce this Agreement
or otherwise obtain compliance.

XV. NOTICES AND SUBMISSIONS

32. Unless otherwise required by DENR or a Party notifies the other Party in writing of a
change in contact information, all notices and submissions pursuant to this Agreement shall be
sent by prepaid first class U.S. mail, as follows:

15
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a. for DENR:

Samuel P. Watson

N.C. Division of Waste Management
Brownfields Program

Mail Service Center 1646

Raleigh, NC 27699-1646

b. for Prospective Developer:

Rick Benton, County Manager
Pender County

P.O.Box 5

Burgaw, NC 28425

Notices and submissions sent by prepaid first class U.S. mail shall be effective on the third day
following postmarking. Notices and submissions sent by hand or by other means affording
written evidence of date of receipt shall be effective on such date.

XVI. EFFECTIVE DATE

33. This Agreement shall become effective on the date the Prospective Developer signs
it, after receiving it, signed, from DENR. Prospective Developer shall sign the Agreement
within seven (7) days following such receipt.

XVII, TERMINATION OF CERTAIN PROVISIONS

34. If any Party believes that any or all of the obligations under Section VI
(Access/Notice to Successors in Interest) are no lonéer necessary to ensure compliance with the
requirements of the Agreement, that Party may request in writing that the other Party agree to
terminate the provision(s) establishing such obligations; provided, however, that the provision(s)
in question shall continue in force unless and until the Party requesting such termination receives

written agreement from the other Party to terminate such provision(s).
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XVIII, CONTRIBUTION PROTECTION

35. With regard to claims for contribution against Prospective Developer in relation to
the subject matter of this Agreement, Prospective Developer is entitled to protection from such
claims to the extent provided by N.C.G.8. § 130A-310.37(a)(5)-(6). The subject matter of this
Agreement is all remediation taken or to be taken and response costs incurred or to be incurred
by DENR or any other person in relation to the Property.

36. The Prospective Developer agrees that, with respect to any suit or claim for
contribution brought by it in relation to the subject matter of this Agreement, it will notify DENR
in writing no later than 60 days prior to the initiation of such suit or claim.

37. The Prospective Developer also agrees that, with respect to any suit or claim for
contribution brought against it in relation to the subject matter of this Agreement, it will notify
DENR in writing within 10 days of service of the complaint on it,

XIX. PUBLIC COMMENT

38. This Agreement shall be subject to a public comment period of at least 30 days
starting the day after the last to occur of the following: publication of the approved summary of
the Notice of Intent to Redevelop a Brownfields Property required by N.C.G.S. § 130A-310.34
in a newspaper of general circulation serving the area in which the Property is located,
conspicuous posting of a copy of said summary at the Property, and mailing or delivery of a copy
of the summary to each owner of property contiguous to the Property. After expiration of that
period, or following a public meeting if DENR holds one pursuant to N.C.G.S. § 130A-
310.34(c), DENR may modity or withdraw its consent to this Agreement if comments received
disclose facts or considerations which indicate that this Agreement is inappropriate, improper or

17
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inadequate.

IT IS SO AGREED:

NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
By:

Linda M. Culpepper Date
Deputy Director, Division of Waste Management

IT IS SO AGREED:
PENDER COUNTY
By:

George Brown, Jr. Date
Chairman, Board of Commissioners

18
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Groundwater contaminants (in micrograms per liter, the equivalent of parts per billion), the
standards for which are contained in Title 15A of the North Carolina Administrative Code,
Subchapter 2L, Rule .0202 (April 2011 update of Tanuary 2010 version):

Groundwater Sample Date of Max. Max. Unrestricted
Contaminant Location Concentration Concentration Use Std.
Sampling above (ng/L) (for
Unrestricted Use | reference
Std. (ug/L) only)
Acetone MW-21D 3/25/1997 110000 6000
Acetone MW-30D 6/28/1995 109000 6000
Acetone MW-31D 9/24/1997 300000 6000
Acetone MW-33D 6/28/1995 558000 6000
Acetone MW-34 9/21/2000 | 120000 6000
Acetone MW-34D 12/14/2000 8600 6000
Acetone MW-35 3/25/1997 38000 6000
Acetone MW-37 6/26/1997 - 9100 6000
Acetone MW-3D 9/21/2000 8900 6000
Acetone RW-17 9/21/2000 12000 6000
Acetone RW-3 3/25/1997 7200 6000
Antimony PS-RW-17 6/3/2009 14.9 1
Arsenic CP-MW13D 6/4/2009 31.4 10
Arsenic CP-RW11 6/4/2009 27.6 10
Arsenic CP-RW1i2 6/4/2009 14.9 10
Arsenic PS-MW-31D 8/11/2009 14.9 10
Arsenic PS-RW-17 6/3/2000 751 10
Arsenic SB-MW-2D 6/3/2009 173 10
Arsenic SB-MW-8D 8/11/2009 12.5 10
Arsenic SL-MW21D 6/3/2009 130 10
Arsenic SL-MW5 6/3/2009 13.4 10
Arsenic SL-MW7 8/11/2009 13.9 10
Arsenic SL-RW10 8/11/2009 31.8 10
Benzene MW-10D 9/24/1997 28 1
Benzene MW-11D 9/24/1997 77 1
Benzene MW-12D 6/28/1995 8.2 1
Benzene MW-13D 6/28/1995 151 1
Benzene MW-14D 6/28/1995 295 1
Benzene MW-15D 12/16/1997 19 1
Benzene MW-16D 0/17/2008 1.81 1
Benzene MW-19D 6/28/1995 87.3 1
Benzene MW-21D 3/25/1997 390 1




Benzene MW-27D 6/8/2000 3 1
Benzene MW-2D 6/8/2000 2.0 1
Benzene MW-30D 9/24/1997 37 1
Benzene MW-31D 6/28/1995 8950 1
Benzene MW-34 9/21/2000 210 1
Benzene MW-34D 6/8/2000 6 1
Benzene MW-35 12/16/1997 24 1
Benzene MW-38D 12/14/2000 6 1
Benzene MW-39D 77712004 17.8 1
Benzene MW-3D 12/16/1997 300 1
Benzene MW-8D 12/16/1997 26 1
Benzene RW-10 9/24/1997 350 1
Benzene RW-11 12/16/1997 89 1
Benzene RW-12 3/25/1997 20 1
Benzene RW-14 3/3/2004 24 1
Benzene RW-15 7/7/2004 08.20 1
Benzene RW-16 3/3/2004 350 1
Benzene RW-17 3/3/2004 470 1
Benzene RW-18 9/21/2000 6 1
Benzene RW-19 12/14/2000 5 1
Benzene RW-2 6/28/1995 10.6 1
Benzene RW-3 9/21/2000 30 1
Benzene RW-4 6/28/1995 18 1
Benzene RW-5 6/28/1995 27.1 1
Benzene RW-6 6/28/1995 43.3 1
Benzene RW-7 6/28/1995 22.9 1
Benzene RW-8 6/28/1995 13.9 1
Benzene RW-9 9/24/1997 310 1
Benzene W-1903B 6/28/1995 19.7 1
Cadmiuym PS-RW-17 6/3/2009 191 2
Chloride MW-10D 12/16/1997 1520000 250000
Chloride MW-11D 9/21/2000 4240000 250000
Chloride MW-12D 3/1/2000 326000 250000
Chloride MW-13D 6/26/1997 1214000 250000
Chloride MW-14D 9/24/1997 7660000 250000
Chloride MW-15D 12/16/1997 482000 250000
Chloride MW-16D 3/20/2008 586000 250000
Chloride MW-21D 12/16/1997 1040000 250000
Chloride MW-24D 3/3/2004 630000 250000
Chloride MW-2D 9/21/2000 5605000 250000




Chloride MW-30D 6/26/1997 413000 250000
Chloride MW-31D 6/26/1997 1530000 250000
Chloride MW-32D - 3/25/1997 530000 250000
Chloride MW-33D 3/25/1997 1500000 250000
Chloride MW-34 9/24/1997 1390000 250000
Chloride MW-34D 6/26/1997 1068000 250000
Chloride MW-35 12/16/1997 281000 250000
Chloride MW-36 9/21/2000 356000 250000
Chloride MW-37 6/26/1997 1117000 250000
Chloride MW-38D 9/21/2000 845000 250000
Chloride MW-3D 6/28/1995 00,000,000 250,000
Chloride MW-42 12/14/2000 372000 250000
Chloride MW-42D 3/3/2004 444000 250000
Chloride MW-7 12/14/2000 1021000 250000
Chloride MW-8D 0/24/1997 4879000 250000
Chloride RW-10 9/21/2000 515000 250000
Chloride RW-11 12/16/1997 566000 250000
Chloride RW-12 6/26/1997 342000 250000
Chloride RW-13 3/25/1997 630000 250000
Chloride RW-14 9/21/2000 280000 250000
Chloride RW-15 9/21/2000 699000 250000
Chloride RW-16 12/14/2000 1025000 250000
Chloride RW-17 12/14/2000 1523000 250000
Chloride RW-18 3/3/2004 1360000 250000
Chloride RW-19 9/21/2000 908000 250000
Chloride RW-2 12/14/2000 264000 250000
Chloride RW-3 3/25/1997 370000 250000
Chloride RW-3 9/21/2000 670000 250000
Chloride RW-4 9/21/2000 028000 250000
Chloride RW-5 12/16/1997 2060000 250000
Chloride RW-6 3/25/1997 2300000 250000
Chloride RW-7 12/16/1997 464000 250000
Chloride RW-8 12/14/2000 457000 250000
Chloride RW-9 3/20/2008 491000 250000
Chloride W-1903B 6/28/1995 830000 250000
Chloroform MW-13D 6/28/1995 99.6 70

Chloroform MW-31D 6/28/1995 520 70

Chloroform MW-33D 6/28/1995 176 70

Chloroform W-1903B 6/28/1995 357 70

Chromium PS-RW-17 6/3/2009 78.4 10




Chromium SL-MW5 6/3/2009 51.9 10
Fluorotrichloromethane W-1903B 6/28/1995 2250 2000
Lead PS-RW-17 6/3/2009 38.7 15
Methyl Isobutyl Ketone | MW-21D 6/28/1995 9180 100
Methyl Isobutyl Ketone | MW-31D 6/28/1995 5530 100
Methyl [sobutyl Ketone MW-3D 6/28/1995 551 100
Methylene Chloride MW-13D 6/28/1995 66.4 5
Methylene Chloride MW-31D 6/28/1995 3200 5
Selenium PS-RW-17 6/3/2009 36.1 20
Thallium CP-RW11 6/4/2009 14.2 0.2
Thallium CP-RW12 6/4/2009 16.0 0.2
Thallium DP-6 8/14/2009 3.8 0.2
Thallium PS-MW-32D 6/3/2009 3.5 0.2
Thallium PS-MW-33D 6/2/2009 3.0 0.2
PS-MW-

Thallium 34DA 6/2/2009 3.6 0.2
Thallium PS-RW-17 6/3/2009 12.1 0.2
Thallium PW-MW-43 8/12/2009 5.3 0.2
Thallium SB-MW-2D 6/3/2009 4.4 0.2
Toluene MW-13D 9/24/1997 9400 600
Toluene MW-21D 6/28/1995 6770 600
Toluene MW-30D 6/28/1995 26900 600
Toluene MW-31D 12/16/1997 51000 600
Toluene MW-33D 6/28/1995 29400 600
Toluene MW-34 6/26/1997 310000 600
Toluene MW-34D 9/24/1997 39000 600
Toluene MW-35 6/26/1997 9200 600
Toluene MW-3D 6/28/1995 2150 600
Toluene RW-10 9/24/1997 810 600
Toluene RW-11 3/25/1997 3600 600
Toluene RW-16 12/14/2000 6700 600
Toluene RW-17 3/3/2004 7600 600
Toluene RW-9 12/16/1997 710 600
Trichloroethene MW-3D 6/28/1995 5.7 3
Zinc PS-RW-17 6/3/2009 37400 1000




Soil contaminants (in milligrams per kilogram, the equivalent of parts per million), the screening

levels for which are derived using the Preliminary Unrestricted Use Health Based Remediation
Goals (January 2010 version) of the Inactive Hazardous Sites Branch of DENR’s Superfund

Section:
Soil Sample Depth Date of Max. Max. Unrestricted
Contaminant | Location Concentration | Concentration | Use Screening
Sampling above Level' (mg/kg)
Unrestricted (for reference
Use Screening only)
Level (mg/kg)

Arsenic PW-SS1 1-1.5 ft, 5/29/2009 8.2 4.4
Thallium PW-SS1 1-1.5 ft, 5/29/2009 2.2 1
Thallium PW-S88 1-1.5 ft. 5/29/2009 1.1
Mercury SBSS-5 1 1-1,5 ft, 5/28/2009 7.4 1.1

" Screening levels for carcinogens are for 1B-06 risk target; for non-carcino gens they are for 0.2

hazard index.
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1. Waats a prowisled s4e?
2. Whatis 2 rownfiells agreement®

3. Thear abowt iz U5, EPA Brownfelds Program (federal tevel) and the Neot Cargling
Browields Program (stade level) Wihats the oference?

4, [Is thene any teowrheids fundmy dvalable angd fom whom?

5. Vihats e difterence betepan the SIe's Voumary Clestup Progran. e inactive
Hazartous Sies Progem and the Brownbelds Program?

6. Fora devenper of trownfE S propedies. what are the benefis of aGiamng 2 brownfissds
Fpreeameni?

7. Okay. 50 D want 2 prowetialds agtaement, whal's e process Ske. how ieng dpes o lake
AU M woassih do@s o vawl?

8. Whats the operatenal bty o the progree

8. Can you give me a st of avaiadile trownfels propenes?
10, Wieal i # redeveten the praperty S0 wan: 1 5el & alterwands Goes the apw ownel gk the

Haipdy poolechion and bhe e moene?

11, Co tnoed 2 boowfislts agresmant frpm fhe U S EPA SN Gif one Iom e siale?

12, How can ey loual govanmes apply for 3 trownfizils Ll e

13, Can wedwideal covelopers apody by Tederal brownbeils HTAeREE?

14, deamend or ot o dns comtrminalioe 31 A Drowrdens site Hew can ) B part i
S procesE?

15, Qatready owm bie $08 Dot il ot cperate I o oawse of voniibele i the CoiRmieabme . |
MY sty B radeesieD e 502 OF 36% 10 Somenrs wi wans redeveiog Bow can i take
@k i fns praress?

18, Ade e sny Sles M ace eaieded by U natgre from ZEtimg @ brownizids
BGTEEEISME?

1. What iz a browniiold site?

A brownfields site is any real property that is abandoned, idled o underutilized where
environmental contamination, or perceived environmental contamination, hinders
redevelopment. The hindranca comes from the fact that it is very difflcult to obtain loans for
redevelopment on these properties because they come with potential environmental cleanup
liakility. The NC Brownflelds Program is deslgned to alleviate that llabllity for prospaciive
developers of these properties so as to facllitate the radevelopment of the property,

" Ton

2, What is & brownflelds agroorrent?

The deparfment will enter info an agreement with the developer that is in effect a covenant

http://portal.ncdent.org/web/wm/bf/fags AIRDN10
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not-la-sue contingant on the developer making the site sultable for the reuse preposed. The
brownfields agreement provides both the site-specific actions necessary to make the site
sultable for reuse and the covenant not-to-sus once these actions ars complete, A
brownfields agreement is designed to break environmental llabllity barriers that hinder a
developer's ability to obtaln project financing. The agreement specifles actions to be
conductad by the developer that are based on making the site suitable for the use intended,
These actions can be costed, and then a business declsion can be made by the developar
and lenders without uncortaln liability. See qeestn § for more details on the benefits of a
brownfields agreement,

3. [ haar abaat the LS. EFA Brownfiolds Program (faderal lovel) and the North Carotlns
Brownflelds Prograns {state fovel). What's the ditferonce?

The U.8. EPA began the Brownfields Initlative in 1885 and since that time the states have
been heavily Invelved in supporting these actlons through passage of supportive state
statutes. The federal and state roles In brownfields differ, but they are all designed to
enceurage the cleanup and reuse of abandoned contaminated properties referred to as
brownfields,

The federal program functions to provide funding to states to develop and operate programs
such as this. [t also provides grants to local governments, on a competitive basls, for
assessment and cleanup of brownfields sites. The faderal brownfiglds statute {Swmal:
Busress Lissity Rein? end Brownbeids Rewtaization Acl) became effective in 2002. it
outlines environmentat liability and under what circumstances It is deferred to the state and
under whal circumstances it remains with the federal government.

The state Brownfields Program operates under state statute tSmwnfiaids Property Reuse Ay
af 1987 to offer liabllity protection to noncausative parties In return for actions on the site that
make the site suitable for tha reuse proposad and for the public bensfit of the redevelopment
project.

! Ty

4. Is thavy aoy brownfields funding avaifalte snd feom whom?

This |s one of tha central differences between the federal and state brownflelds programs.

Although the state brownfields program has no upfront funding avaltable to private party
prospective developers, a brownfields agreement obtalned from the program entitles the
developer to a pseny bae sxclusion on the Improvements made to the property for a period
of five years. This exciusion can more than pay for assessment and cleanup activities on
many projects, See our Tax intenme FAG for more information on how it is applied.

The U.S. Envirenmental Protection Agency does have competitive brownfields grants for the
assessment and cleanup of brownftelds properties as well as grants for setting up local
revolving loan funds. Limited funds are also avallable for Job training grants, also on a
compstitive basis. Under this brownfiefds grants program, North Garolina local government
entities have been awarded miilions of dollars for brownfislds activities. This list Includes
Charlotte, Winston-Salem, Faystteville, Ralelgh, Greensboro, Winsten-Salem, High Point,
Concord, Farmvllle, Wilmington, the Land-of-Sky Regional Councll of Governmants and
others, Deadline for submittal of proposals is generally in the fall of sach year. For more
information on how to apply please see our Fadiera! Bromalaits Progranm Luvss, However, it's
Imporiant to note that the awarding of such a grant Is not required to participate in the North
Carclina Brownfields Program.

* Tap

5. What's e difference botwaan the stale’s Valantary Cleanup Frogran, (he loactiva
Hazardous Sitas Program and the Brownfialds Program?

http://portal.ncdent.org/web/wm/bf/fags A/R0010



NCDENR - Program FAQ's Page 3 of 6

The "Valuntary Cleanup Program" Is the shorter name for the Nont Garsiana sty
itzrandous Bz Peogracn, |t has existed since 1887 as is designed to encourage cleanups of
contaminated propertles. Any party may conduct cleanup activities under this program. Most
of the parties who do so are responsible parties who caused or contributed to the
contamination at the site. The Voluntary Cleanup Program Is separate and apart from the
stale’s Brownfields Program, which was authorized by a different statute in 1997, The major
differences are that the Brownfields Program, and Its associated benefits, are only available
to parties who did not cause or contribute to the contamination at the slte and who desire to
redevelop the property, For what those benefits are ses the next question. Also, a
brownfizlds site by necessity is one that is abandoned, idled or underutilized, and where
there Is an interest in redevelopment. That may or may not be the case with a Voluntary
Cleanup Program Site.

: Tog

&. Far 4 davaleper of brownfolds propartios, what are the banefits of obiaining a
Brovivifields agreomout?

In short, a brownfleld agreement is designed to provide a tool for developers to handle
environmental liabllity such that they can begin to lock at a brownfields property as an
cpportunity instead of Inmediately walking away from It. The following are specific benefits:

1} The agreement provides strong liability protection that can be shown to a lender In order to
obtain project flnancing; 2 The slte remedies under the program are designed to prevent
exposure and make the site suitable for reuse, not o meet environmantal standards required
of the site pofluter in traditional cleanup programs. Thus they are less costly, particularly with
respect {o groundwater remedies; 3) since remedies ars put in the agreement up-front and
therefore represant known costs, a business decision can be mads with much reduced
uncertainty; 4) Closure for the prospective developer can be obtained in a matter of six to
twelve months, which Is typically much less time than for most other cleanup programs; 6)
The liability pretection passes on to all new owners so long as they adhere to land use
restiictions (e.g. don't use the groundwater). This can be a selling point; and 6) The
brownfields property tax incentive significantly reduces property taxes for five years after
completion of Improvements to the propery. This benefit typically pays for or at least offseis
slte environmentai assessment or cleanup aclivities that the developer must conduct in the
program,

=t
3]
€

7. Qkay, ser it bwant & browifiefds agreamont, what's the process fike, how long deas it
take snd how much doos it cost?

The process s outlined on our Bawsiman, It bagins with the application by the prospective
developer whe needs the program's services submitting a Bimawnfieits Propedy Apolicaton
(A with the data that is necessary for the program to determine if the site and the
developer are eligible under the Brawmiaiis Propery Reuse A The flexibillly the Act allows
makes far a ¢ifferent process than most other programs as DENR and the prospective
developer work In partnership toward the brownfields agreement. The process [s less
adversarlal and mors of a partnership since there Is comman interest for DENR and the
prospective developer to reach a brownfields agreement that protects pubiic health and the
environmeni and encourages the reuse of the propery.

Obvlously the process also is dependent on the conditions at each sita, as well as the end
use proposed by the developar. For example, residentlal uses generally require more
sampling to assure public health protection than does industrlal use. At soms sites sufficient
environmental data already exists and no further assessment data Is necessary, This saves
time and expense. Some sites require more assessment than others. Many sites have
motivated developers who respond to our technical guldance and sample sites without delay.
Others respend less quickly and are in a slower development mode, Also, sach brownfields
agreement has a 30-day public comment period that needs to be factored into timing. Even
wlth this, a metivated developer an a site that is not technically coinplex can generally obtain
a brownflelds agreement in gix to elght months. When compared to other cleanup programs

http://portal.ncdenr.org/web/wm/bf/fags A/2M010
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and ihe liability protection provided, most developers who have had environmental Issues to
dealwith on olher sites outside the Brownfiolds Program will say this Is exceedingly fast,

The ullimate costs are again specific to the site conditions, the existing site data, and the
proposed land use. But the built in advantages of the Brownfields Property Reuse Act ara
designed to make costs for noncausative parties both reasonable and well defined befors the
brownfields agresment is signed. Costs Include assossment (often) remediation {if any), and
transactional costs (attorney, If necessary, although we have had prospective developers
receive brownfields agreements with little or no attorney Invelvement),

* Top

§. What's the operational history of the program?

The program has provided mere than §0 brownfields agreements to date and has 100+ in the
pipeline. The projects range In size from a $100,000 small business expansion to a
neighkoring lot to projects valued at more than $100 million In private Investment. In addition
to the private investment facilitated, these projects had given the state thousands of Jobs and
returned abandoned eyesores Into new tax performars for local governments. There Is an
smpaatyny of browafiedds prejecls on our web site.

* Top

. Can you give ma g lat of aveilabile brownfiolds proportics?

Not per se. The list would be {ens of thousands of properties long and take rescurces to
create beyond the scope or purpose of the pragram. Perhape more importantly, the creation
of a list of properties would probably have a stigmatizing effect. The misuse of the list of
praperties that had or might have had contaminant releases for the Superfund Program o
investigate, known as the CERCLIS list, was probably one factor why these properties would
net transact In the marketplace to begin with. Therafore, we have little interest in repeating
such a list. However, some exisling lists might have some relevance and use in such a
search, There is a list of sites known as the inactive Hazarsous Sites nvantory created under
the Imasive Hazardous Sites Pregram (Voluntary Cleanup Program). Itis a list of sites where
there have been releases in the state, Though all the sites on It are brownfields sites (some
are very much oparating faclliies), some of the tens of thousands of potential brownfields are
on the list. There is alsc a list of o' landfis that existed prior to the advent of solid waste
regulations. Projacts have entered Into the Brownfields Program that are Landfill
redevelopments into recreational andfor greenspace. Finally, although not a listing specific to
environmentally Impacted properties, you may wish to look at the Depastmant of Commeres's
Cavidied Sz Liskegs. Some bulldings or properties on this list may fit the definition of a
brownfields property, though It is definitely not a list that is specific to brownflelds.

* Wavg

B What Ik redevetop the proparly and want to seit it afterwards; doas tie now owrer
et the Bablity protection aud the tix ncentive?

Yes. So long as they did not cause or contribute to the contamination at the site, they get the
benefits of llability protection of the agreement just as the prospective developer did. A
brownfields agreement should continue to facilitate the transferabliity of the property into the
future. Also note that fulure ownars do have the same responsibility to adhere to any land
uge restrictions in the agreement (for a hypothetical example, not to use the groundwater).
Land use restriclion violations are the responsibility of the owner at the time of the violation,
sa such land use resirictions violations do not come back onte past ownersidevelopers,

" 'ﬁg.;

1. Do E oot a brownflelds sgreemeant from the U8, EPA, I | get ona frows the stata’?

No. The liability protection at the federal lavel comes via statute and not via contractual

http://portal.ncdenr.org/web/wm/bf/fags 4/%/2010
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agreement. The federai brirentiel?s siatis defers Jurisdiction of such sites to the state so
that, in effect, the brownfields agreement is the agreement that governs the liability from the
state and federal lavel. Should a slte be of interest to the federal governmant (e.g., they have
spant emergency response funds at the site in the past) the program would consult with the
U.S, EPA on the sites eligibility for the brownfields program. Unlass the slte Is headed for the
Ravoral Pacihes s, Itis a likely candidate for the state brownflelds program,

! Top

12, How can my local governmant apply for 2 brownficlds Grand?

This grant program is administered by the U.S. EPA and information Is passed through the
EPA brownfietds web page, The NG Brownfislds Program has links and announcements as
well. Interested North Carclina loca! govemments or councils of government can % 1o s or
to Michael Norman at the U.S. EPA Region 4 office in Atlanta {404-562-8792,

Horman MichzeiDesamal pa gov,

T Top

X Can individual dovalopers apply for fedoeat brownfiolds grants?

Only local governments, councils of governments, and In some cases community
development corporations can apply for grants. For the criteria please refer to the U.S. EPA's
Brownfields Grant Application Guidance which can be found on EFA’s brovnSieids meb Silg,

FTop

14, beaused of contribinted to the contamination at a brownflelds site. How can | igke
pavt i thiz process?

If you caused or contributed, you may not obtain a brownfields agreement. But the program
stands ready {o help a prospective developer who desires to buy your brownfields site so that
the preperty can transfer and the asset can be sold (so leng as the property is abandoned,
idled or underused and the transfer Is not a real estate transfer for the purposes of continued
operatlon of an already operating facility). Also, while this might facilitate the sale of this
asset, It does not legally alleviate your past or future sie liabllity. The brownflelds program is
not the program who will be making that determination of future liabllity for responsible
parties. Tha program of cleanup jurisdiction will remain In that role regarding any responsible
parties,

* Tap

15.  alvendy awis the site but did sot opaeste it.or cause or contribute to the
centamination. § may wish to redevsbop the site ar sail to gomgans whi wants to
radevatop. How caw | take pait in this process?

A prospective developer Is defined in the statule as an entity who desires to buy or sell for
the purposes of redeveloping the properly and did not cause or contributs to the
contamination. Note that this takes into account seilers as weil as buyers. Policy on this Is

covered under Issué 1 of the Program's Guidance entitled Brownfisits Program Guidetngs
Al i3 FRasoipns,

* Top

6. Are there any sites that ave axcluded by thair nmatuoe from wetting a brownfalds
agraoaaniT

Two types of sites are axcluded from obtaining a brownflelds agreement. The first is National
Pricrities List sites, These are sites on the federal Superfund program's worst sites list. There
are only 43 ! thase sites ia Muem Cargivna. The second type of excluded sites |s
underground petroleum storage tanks sites that are subject to the Underground Storage Tank
Trust Fund, and which are excluded anly If that's the only type of contaminant on the site.
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Mixed contamination sites thai include UST contamination with contamination from ancther
source are still eligivle for brownfields agreemants (as are sites contaminated by releases

from aboveground petroleum tanks). If you have questions regarding this point you may refer
to lgsua 8 under the Browabe'ds Program Gudztines and Issue Resclsions,

Dot Peoae
FURENA (361 Mat Seraes Conbir R b5 2001
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TAX INCENTIVES

To help prospective developers take advantage of the brownfields propaty fax imoanthe
LG5 FME-277.13), Brownfields Program staff sat down with the experts from the N.C.
Depariment of Revenue's Property Tax Division. The new statute offers many potential
benefits, but like any new law, It also creates questions.

With that in mind, we asked DOR staff some common guestions about North Carolina's
brownflelds tax incentive. The answers below should help developers better understand DOR
policy on how to implament the tax incentive.

A, ok s ko witay § WA SROIRIGE IESEARIDN Siven by Dapune ezewsii a1 the Aprf s,
2064 WG BroweSEits Wil for Davelorers and Locsl Govermments

Yax incentives FAQ

1. Wiian dees @ brownSehls property’s Fee-year pennd of 1y exthision bagm?

2. Winal do prospe i e veInpETs OF PrOpaty Guaers have 1o do in Gt tha BF tox
2ahEgisn?

3, Withen shoult propety Swners fie apphicatons far the BF excison?

4. Do BF exthubons pass 0 Roure ownes? Does i make 2 diference if The propety iy
Fhwely bming redeveinped o § redeeslopmant has nol e aken place?

5. HF e poopsenty is ol ST 450 Wi exThUSION PENDE DEGWS whal s1ust HEw Sweens 20 10
BEL e rEmnaiming exciasna® 15 His process the same f Ihe Gwiet el an Guinateed S o
BF property @nd Plans bo taesiop i@ amwr?
i, LAY wiET o LBal?

7. Wt coiterm does tee DOR comsider ahem @ talines B T i e e

Gormafigiils propamy? ATs 408 Ciieniy for reRdenna! olrmmescia) apd wsdashing POEDBES
e Farm ©7 Sne SFme R

8. W& pregeily 5 S0 SRS W i m period DEGimS, Sl DumeRs year laEes e
iraTRE el Deveen e Toyst 2t sslilar e 28 S miosang of e IRy
traeafany

9. it ewiguna! IBF espeity o5 Subdyided wip @erzt fax panuels. 1S thete @ e ] B
TR CRe R e & Ehe Rutainats’ m grater i kaep the Tiwg-year iz exdiusumn
[E

10, S 2puh PREEe B DIADRICE OF dEReibpmant winm g gl BY focipmm pet its Swen
Trapenr eatlimon peed? I 5 prased apgpaach is wied, shoeld the property b baken
D g Eprent tw maneas Hetore apshumg e ret gt ase's tax excluson®

1. % broprfisits gropery 15 s 2% U5 105 exsson perpd Pegns dos he mew oy
e thie remnasmmg @xciuzimn? Yat i the praperty ws buddigis) et have sEpATAlE
DarsE G g mdaaedt dinets OF 3 CONESEeNIIDHER Wil @ SRR BOMnITE O B BIRHE
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TELLENG OWETE SRt e

12, W3 groporty o Tobhd woted 2% 05 Bie-pedl My BROUSIDT TECGE 2085 852 twnes of e
- o

FhEn gransed pet il eIy yades of exuse nt

T. Whan does a browntields property's five-year pericd of tax exclusion baginy

An owner of land is entitled to the partial exclusion provided by thls section for the first five
taxahle years beginning afier scomplation of qualifying improvements made after the later of
July 1, 2000, or the date of the brownfields agreement. The five-year period begins the first
January following the completion of the improvements.

r Top

2, Wikat do prospective developers or progerty cwnars have to do to got the BF tax
excluston?

The owner shou!d make a one-time application as required under G 5 §H05-282 sfaydi s, |t
should be noted that documentation should be provided to the assessor's offlce to show that
the property s eilgible for the exclusion. This would include providing a copy of the
brownfieids agreement with the application as well as documentation that the improvements
have been completed.

* Tap

3. Wien standd property owners e epplications for the BF exclusion?

Ducing the month of January, which is the regular listing period. This would be the listing
period after completion ¢f the improvements.

* Top

4. D0 BF exclusfons prss to futuee ewnors ? Qoes it make & diffsreince If the proparty s
actfvaly bolug rodoveloped or IF radovalopment hes not yet takew placa?

Yes, for the property that is receiving the brownfislds exclusion. It could pass to new owners
aftar a new application is made and approved. The exclusion does not exist for properties
that have not gone under redavelopment. Both the brownflelds agreement and the
construction of qualifying Improvements {made after July 1, 2000} must exist.

= Targ

§. i iha property fs sold aftar the fax exclission perfod begins, whal must new owners
dor v gat the cemalning oxclusion? s this process the same i the owner s g
outparcel froee a BF propedy and plens to develop it later?

File a new application with the assessor's offlce during the month of January, which Is the
regular listing period, following the transfer of the property. And, yes, after quallfying
improvements have been mads, the taxpayer would need to make an application for
excluslon, If the property Is a vacant outparcel, then the property only is valued as a vacant
tract.

- Top

G Bovs DOR ask conntivs b rotifinely astablish 8 pro-BF tax exclusion valoation
bageline? Iif not, what valuation I used?

Ne. The countles will use the schedule of values that were adopted by the county
commissioners to vaiue all property In the county. Market value as of the counlies' last

hitp://portal.nedenr.org/web/wm/bffincentivesfag A/7010
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reappralsal s the standard in North Carolina,

* Top

¥. What critorl doos the DOR consider whart it dofines "aligihie improvemants™ o a
browniflalds praparty? Aro the criteria for residential, commarcial and Industeial
propertios ditfarent or the same?

The statutes do not specify any particular type of property. Griteria are established in the
statutes. G.5 §105-277 13 {1, states:

“"qualifying improvemeants on brownfields properties” and "qualifying improvements" mean
improvements made to real property that Is subject to a brownfields agreement entered Into

by the Department of Environment and Natural Resources and the owner pursuantto G 8
F9204.399 32,

Any Improvements made o real property that is sublect to a brownflelds agreement are
eligible for the exclusion.

* Top

& Ifa praperty s aald after its tax exclusion pariod beyins, shaukd curvent yaar faxes
be pravated privately belween the buyer and sether {i.e. ot the closing of the preporky
ransfark?

That would need to be addressed by the buyer and selier. Neither our department nor the
county will address prorating of property taxes. That is strictly between the two parties
invelved in the sale. The ownar as of January 1 Is consldered the owner for the tax year that
bagins July 1 of that year.

* T

9. ¥ an odginal BF prapey Is subdivided Inte diffevont tax parcels, is therg a e Hnjt
ta camplate devalopmeant on the "outparcels”™ in order fo koap the fiva-yeur tax
exclusion hanefit?

No. The property or individual parcel would not receive the exclusion untlf the property was
entered into a brownfieids agreement and after completlon of qualifying improvements had
been made. See question #10 for more details.

: Tog

1 Caw each phase o outparcel of devefopment within an osiginal BF {oolprint gat i
own tive-yaar exclusion period? If @ phased approach is used, should the groperly bo
bookert inte ditferent tax parcets bofars applying the fivst phase’s tax oxclusion’”?

Yes, sach phase or cutparcel would have its own five-year period. For example, if a parcel
has five apartment buildings bullt on It in different years, then each building's starting period
of the excluslon weuid be at different times. This will possibly be difficult for the counties to
administer, but our office believes that each qualifying improvement has Its own five-year
peried. A separate tax parcel for each Improvement or phase would make it easler to
adminlster, but is not required.

* Torg

. B s eowntlelds property bs sokd akiar its tax exclusion gorod boghns, dogs the now
ownat’ god the ramaiting exclusion? What If the propaty has buildingish that hava
saparaty ownors? (o.q. individusd ownors of 8 condeltownhouge within g
radevatopment or & single refalf proparly within a complex of such propertiae.y Do itig
bhuitding owaers get the ramalinling yosrs of t3x exclusion?

Yes, if it is qualifying Improvemants on a brownifields proparty and a new application is made
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and approved. The new owner would be entitled to the remaining year{s) of the exclusion.

LR

12, W a propevy Is sulidivided after its five-year tax exclugion hagins, does tha owner
of the new parcet gt tha remaining years of exclusion?

If the example for this question were pertaining to a parcel with qualifying improvements
(improved real property), as outlined in the statutes, the answer would be "yes," Remember,
a new application is required of the new awner, Parcels that are vacant are not entitled to the
exclusion. For rea! estate improvemants that are part of the sale, we would say "yes." If only
vacant land Is sold from a tract that has improvements, then the answer would be "ne” untii
new Improvements are made to the vacant tract.-

Partial Improvements and Exclusion - Improvements that are only partially comgleted as of
January 1 will be appraised In accordance with the degree of completion on January 1 and
the exslusion does not apply to these partially completed improvements until they are
completed. The exclusion starts the first January following the completion of the
improvements provided the proper applleation for exclusion has filed in a timaly roanner by
the owner,

New Improvements and Exclusion - Brownfields that have improvements on them already
are not ellgible for the exclusion unless new improvements are made o the property after
July 1, 2000. These new improvements can be in the form of new buildings and
improvements or renovation of existing buitdings and improvements.

Gt Frvacy
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