REQUEST FOR BOARD ACTION

ITEMNO. 7_

DATE OF MEETING: January 20, 2015
REQUESTED BY: Randell Woodruff, County Manager

SHORT TITLE: Resolution to Approve a Bond Counsel Agreement for 2015 Limited
Obligation Bonds and Budget Amendment.

BACKGROUND: Work is proceeding on what is expected to be the 2015 financing for several
capital projects, some of which were begun or substantially completed with general fund dollars.
The financing will reimburse the general fund for the expended county funds as well as provide
funding for other critical projects. The board has approved a preliminary financing plan and has
also conducted a preliminary public hearing on the financing, Now is an appropriate time to
formally engage the bond counsel for the project. Attached for your consideration is an
engagement letter from the law firm of Sanford Holshouser that describes the firm’s scope of
services and fee for serving as the county’s bond counsel. Mr. Bob Jessup of the firm will serve
as our bond counsel. Mr. Jessup has served as bond counsel for a number of county financings
and has provided advice and guidance for the initial work that has been done on the anticipated
2015 financing.

The firm has proposed a scope of services and fee which are similar to what the county has
agreed to in the past. Mt. Jessup has proposed discounted fee of $67,500, with the funds being
paid up front. The fee would be placed in a trust account and drawn down incrementally as
different milestones of the financing are reached. The fee can be reimbursed to county from the
loan proceeds at the time of closing,

SPECIFIC ACTION REQUESTED: Approve the selection of Sanford Holshouser (Bob
Jessup) as bond counsel for the Pender County proposed 2015 financing according to the terms
of the attached engagement letter and approve the attached budget amendment.



COUNTY MANAGER’S RECOMMENDATION

Respectfully recommend approval.

Ui

Initial

RESOLUTION

NOW, THEREFORE BE IT RESOLVED by the Pender County Boatrd of Commissioners

that;

the Board hereby authorizes the selection of Sanford Holshouser (Bob Jessup) as bond
counsel for the Pender County proposed 2015 financing according to the terms of the attached
engagement letter and approve the attached budget amendment. The Chairman/County Manager
is authorized to execute any/all documents necessary to implement this resolution.

AMENDMENTS:
MOVED SECONDED
APPROVED DENIED UNANIMOUS

YEA VOTES: Williams

Brown __ McCoy__ Piepmeyer  Tate

1/20/2015
I. David Williams, Chairman Date

1/20/2015

ATTEST

Date



)

SanfordHolshouser
209 Lloyd Street, Suite 350 Catrtboro, NC 27510
www.sanfordholshouserlaw.com

December 22, 2014

By Electronic Mail

Bob Murphy
Interim County Manager
Pender County

Pender County, North Carolina — Service as Bond Counsel for 2015 1.0Bs
(Ol1d Topsail High School Renovation and Other Projects)

Dear Bob:

Thank you for giving us at Sanford Holshouser this additional chance to work with
you and for Pender County as bond counsel on the planned 2015 financing. We appreciate
the opportunity and the County’s continued confidence in us, I am writing now to confirm
our understanding with respect to the scope of our work and our fee arrangements.

Qur Firm will represent the County as bond counsel in connection with the proposed
authorization and issuance of approximately $24,000,000 in limited obligation bonds. We
understand the County is planning to issue these bonds to finance the renovation of Old
Topsail High School, the construction of improvements at Pender Commerce Park, work
on the planned new Commerce Park wastewater treatment plant and other County projects.
We understand this bond issue is planned as a public offering to close as early as March.

Qur job as bond counsel will include preparing the appropriate financing documents
and coordinating the financing process with the County and all other {inancing participants.
At the closing of the bond issue, we will deliver our legal opinion as to the general
enforceability of the County’s repayment obligations and as to certain customary matters
of federal and North Carolina tax law.

Attachment A to this letter describes the planned scope of our work in more detail.

As you know, we have already completed some of the work described in the attachment,
and other aspects of the work are underway. Please let me assure you that the scope of
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work described in the attachment is consistent with the scope of our work on similar
linancings for Pender County and for other local governments.

We have agreed that our Firm’s fee for acting as the County’s bond counsel, based
on the assumptions outlined in this letter, will be $75,000. We have further agreed on
procedures for our billing and collecting that fee, which I have ouilined in Attachment B,
Finally, I have attached a bill that reflects the terms in this letter, and a copy of our W-9
form for your convenience,

1 hope that you find this letter sets out an appropriate description of the terms of our
engagement and is consistent with your understanding, Please let me know if you have any
questions or comments about any of the information in this letter.

Thank you again for this opportunity to work with you and for Pender County.

Ver:

tm Y yours,

Robeu M. Jessup Jr.

ce:  Michael Mack, Pender County Utiliiies
Sylvia Blinson, interim finance officer
Carl W. Thurman, 111, Isq.
(each by electronic mail)
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Attachment A — Description of the Scope of the Work

We look forward to working with you on this financing. As bond counsel for Pender
County in this transaction, our responsibilities will be as follows:

* examining the applicable law;

advising the County generally as to legal matters concerning the financing;

preparing the primary financing documents;
k drafting all nccessaty proceedings of the County Board and a notice for
publication of the required public hearing;

¥ coordinating with the County Attorney as to his required work, including his
work as counsel for the nonprofit corporation that is part of the financing plan;

* discussing and negotiating draft financing documents with the underwriter,
the bond trustee and their respective counsel;

# helping to coordinate the financing process with staff of the North Carolina
Local Government Commission and the County’s financial adviser;

* coordinating work with the attorneys hived by the County to acquire the title
insurance policy that is required as part of the financing plan;

* preparing documents required for the bond closing, including a certificate
describing the planned use and investment of bond proceeds to document compliance with
applicable federal tax rules;

o reviewing, on the County’s behalf, the closing documents prepared by others;

* collaborating with all parties as to closing arrangements and supervising the
closing;

¥

delivering our legal opinion at the closing evaluating the validity of the
County’s repayment obligations and the tax treatment of interest payments made by the
County;
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. delivering at the closing a supplemental legal opinion to the bond underwriter

as to matters related 1o the bond offering, a letter to the bond trustee for its reliance on the
primary legal opinion, and any other supplemental opinions that may become necessaty;

& preparing and filing the required LR.S. Form 8038-G; and

* preparing complete seis of the financing documents for all parties.

Our engagement does not include any worls related to real estate matters, including
obtaining title insurance commitments or policies or doing any research as to title matters,
In addition, our engagement does not contemplate our representing the nonproefit financing
corporation that is needed for this transaction. Please also note that we are not financial
advisers, and the County should not look to us, or rely on us, for financial advice.

The County’s application to the Local Government Commission is the County’s
responsibility. The application requires that we submit the forms of the financing
documents and this fee arrangement letier, bul the other forms and materials must be
completed by County representatives.

Similarly, the preliminary and final official statements that are part of the bond
offering process are the County’s responsibility. The document is primarily managed by
the underwriter’s counsel, but it is the County’s responsibility under the federal securities
laws to assure that the official statement is correct and complete in all material respects.
Except as noted below, we will not assume or undertake responsibility for the preparation
of the official statement, and we will not perform any investigation to determine its
accuracy, completeness or sufficiency. We will not review the County's {inanciat condition,
the feasibility of the financed projects or the adequacy of the security provided to bond
owners, and we will express no opinion on these matters.

As part of our work as bond counsel, however, we will prepare summaries of bond
documents and a form of our legal opinion to be included in the official statement, and we
are responsible for those items. We will also review or prepare, and approve, any other
descriptions in the official statement of (1) the terms of the bonds and the financing
documents and (2) our legal opinion.

We represent the County as a separale entity, We do not represent any individual
officer or individual governing board member of the County. Our professional duty of
confidentiality, for example, runs only to the County as an entity and not to any individual
representative. In some cases the rules ol professional responsibility for lawyers may
require us to share information received from a County representative with other County
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representatives, or directly with the County Board. We will take direction for our work
from the County Manager unless we are direcled otherwise by the County Attorney.

Although we serve as bond counsel to the County, it is out responsibility to deliver
legal opinions at the closing that are objective; that is, they are to set forth our evaluation
of the Jegal matters at issue without regard to the County's financial or other interests. We
will not represent any other pasty to the transaction, including the County’s financial
adviser, although we will of course explain and discuss our view of the applicable law and
requirements for compliance with all parties.

We generally consider our engagement as concluded with the bond closing, except
for the completion of miscellancous "post-closing matters," such as completing bond
transcripts, Our Firm and the County may ideniify other matters prior to the closing that
have to be completed after the closing, Otherwise, after the bond closing any work on
matters such as arbitrage rebate, document revision, loan modifications or refinancings,
IRS or SEC inquiry, tax law compliance or continuing disclosure would have to be the
subject of a separate agreement between (he Firm and the County.

Please let us know if we can in any way clarify our role.
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Attachment B — Procedures for Billing and Collecting the
Fee

We have agreed on a total bond counsel fee of $75,000. We have further agreed that
in exchange for the County’s paying that fee by January 15, 2015, the County will receive
a discount of 10% on the total fee, making the total discounted fee equal to $67,500.

Upon our receipt of the fee payment, we will deposit the amount in our lawyers’
trust account. The amount paid will be subject to disbursement as follows:

¥ Sanford Holshouser can withdraw one-third of the amount paid on or after
January 20, 2015, provided that (a) the County’s Board of Commissioners has held the
required public hearing on the financing (cwrrently scheduled for January 5) and (b) we at
Sanford Holshouser have circulated drafts of the key financing documents for the
transaction (those being the trust agreement, financing contract and deed of trust).

* Sanford Holshouser can withdraw an additional one-third of the amount paid
on or after February 20, 2015, provided that the Local Government Commission has
notified the County that the County’s application for the approval of this financing will be
on the agenda at the Commission’s subsequent meeting. If that nofice does not come before
February 20, then our withdrawal will come once we have the notice (this would apply
both for a notice in late February or a notice in a later month, if we miss out on March LGC
approval).

* The final one-third of the fee, or $22,500, will remain in trust until the closing
of the bond issue. Upon the closing, Sanford Holshouser may withdraw all remaining
amounts [rom trust as a fully-carned fee,

If the financing is not considered by the LGC at or before its April meeting, or if the
closing does not occur before June I, then we would like the option to discuss with you
changing this agreement in light of the new circumstances,

The amounts in trust remain the County’s funds, held by Sanford Holshouser in
trust. The County may request the return of these funds at any time, and we will then
promptly return to the County any unearned balance from the trust account. Any request,
however, and must take into account the value of our work up to the time of the request
and the value of the discount previously provided to the County.

We will invest funds held in the trust account in accordance with the North Carolina
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State Bar’s program for interest on lawyers’ {tust accounts, also known as “IOLTA.” Under
this program, amounts earned on trust funds are not credited to the trust balance for
payment to the County or to us, but instead are pooled by the holding bank and paid to the
State Bar for use in programs designed to benefit the broader public interest. You can find
more information on the JOLTA program at www.nciolta.com. We hold the Sanford
Holshouser IOLTA trust account at SunTrust Bank, N.A.
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SanfordHolshouser
209 Lloyd Strect, Suite 350 | Cartboro, NC 27510

www.sanfordholshousetlaw.com

Billing for Pender County

IN FULL for professional services as bond counsel with respect to 2015 Limited
Obligation Bonds including the following --

a)  advice and discussions with County representatives regarding the general
structure of and procedure for the financing;

b)  drafting appropriate proceedings of the County’s Board of Commissioners;

¢)  preparing the primary financing documents, and reviewing and commenting
upon draft documents prepared by others;

d) coordinating the financing process with representatives of the North Carolina
Local Government Commission, the underwriter and its counsel, the bond trustee and the
County Atlorney;

e) collaborating with all parties as to closing arrangements, supervising the
closing, and delivering our opinion at closing with respect to the validity of the County’s
obligations, the tax status of cerfain County interest payments and other matters; and

) all research, analysis and communications throughout, and including all
EXPEnses.

Stated fee $75,000.00
Less — 10% discount for early payment (87,500.00)

Net fee — Please pay $67,500.00

This fee is collected and will be applied in accordance with the accompanying
engagement letter.

This bill may be paid by mail or by ACH or wire transfer to SunTrust Bank,
ACH/routing 0610000104, Account 371160453,

Our taxpayer identification number is 20-0467819.
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