REQUEST FOR BOARD ACTION

ITEM NO. 14

DATE OF MEETING: October 26,2015

REQUESTED BY: Chip Rodgers, Sherman and Rodgers

SHORT TITLE: Approval of a Proposal to Sell Surplus County Property.
BACKGROUND: The Commissioners requested that the County Attorney investigate the
possibility of selling county surplus property to third-party purchasers. This proposal is a
response to that request.

SPECIFIC ACTION REQUESTED: Consider for approval a proposal on how Sherman &

Rodgers, PLLC can assist the County in identifying, marketing, valuing and conveying surplus
property to third-parties.
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October 19, 2015
Pender County Government Re:  Expansion, Amendment and Continuation
805 South Walker Street to the Pender County Tax Collection
Burgaw, NC 28425 Proposal originally dated May 23, 2013.

Dear Commissioners:
We hope that this letter finds you well and in good spirits.

By request of the Board, Sherman and Rodgers, PLLC is presenting the following Proposal as it
regards the disposition of certain Surplus Property currently and prospectively owned by Pender
County as a consequence of the tax foreclosure process and through other sources, as well as
transferring jurisdiction of case-by-case discretionary decision-making to the supervising courts.

About Us

This law firm, is comprised of partners Scott G. Sherman and Richard T. Rodgers, Jr. (“Chip”).

Scott has been licensed and practicing law in North Carolina for 25 years and Chip has been licensed
and practicing law in North Carolina for 13 years. Sherman and Rodgers, PLLC has been
representing Pender County since July 1, 2013 and has been collecting taxes on behalf of the County
since that date.

Subject Matter of this Proposal

The subject matter of this proposal is twofold:

First, this proposal regards the methods of disposal of certain real property owned by Pender
County, but unutilized for various reasons. Currently, the tax collection efforts of Sherman and
Rodgers, PLLC has yielded $1,320,770.28 as of September 30, 2015. Inevitably, these efforts have
resulted in Pender County becoming the owner of certain real property as a consequence of these
foreclosures. Pender County became the owner of these properties because there were no bidders
at the tax foreclosure sale.

Second, this proposal aims to amend certain provisions of the original Proposal submitted by
Sherman and Rodgers, PLLC in May of 2013 which is incorporated by reference as if fully set forth
herein.

The Surplus Property Sale Generally

The County has three (3) options for disposing of this real property:
e Public Auction,
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o Sealed Bid; and
e Upset Bid.

As Pender County has not formally offered property for sale to the public to our knowledge, it is
logical that this proposal will focus on the most common method of property disposal used state-
wide, namely the ‘Upset Bid’ process. If the County desires to endeavor on less widely used
methods in the future, subsequent proposals would be forthcoming.

Identifying Properties to Offer for Sale

The first step shall be to assist the County in identifying the properties for sale. Sherman and
Rodgers, PLLC shall use the existing information provided by the Tax Assessor and Planning
Department to compile a list of County owned properties to be presented to the County Manger
and/or his designee. The Manager and/or his designee, by whatever method he deems necessary,
shall then determine what properties the County desires to maintain as an asset and what properties

should be offered for sale.

Marketing /Publishing the List of Properties for Sale

Once the properties to be sold are identified, the County Manager and/or his designee shall then
decide how these properties are to be marketed for sale. While it is likely that Pender County will be
maintaining this list of available properties on the County website, Sherman and Rodgers, PLLC is
hereby offering to maintain this list on its existing website found at https://shermanandrodgers-
public.sharepoint.com/property-foreclosure free of charge. Furthermore, Sherman and Rodgers,
PLLC will use its extensive marketing efforts to direct its current investors to the list of surplus
properties, again, at no charge to the County.

Negotiating the Price

By whatever method is most suitable to the County, interested buyers may be directed to Sherman
and Rodgers, PLLC to negotiate a purchase and sale contract.

Upon this initial contact, Sherman and Rodgers, PLLC will work with the County Manager and/or
his designee to determine a suitable offer for sale. This offer shall include any and all acquisition
costs and/or expenses to the County, the fair market value of the property, and the anticipated
closing costs (including but not limited to legal fees) necessary to effectuate the transfer of the real
propetty to the prospective buyer. Sherman and Rodgers, PLLC will then present to the prospective
buyer a suitable contract.

This contract shall be contingent upon approval by this Board and the requirements under the
“Upset Bid” process.

Board Resolutions

If the purchaser accepts and executes the contract and tenders the deposit in the legal amount,
Sherman and Rodgers, PLLC shall draft a Resolution, and if specifically requested by the Board,
appear before the Board for the purpose of answering any questions that the Board may have
regarding the sale.

Sherman & Rodgers, PLLC
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The Board will either approve the sale under the terms provided or reject the same. The Board may
at any time suggest amendments to the terms of the contract that Sherman and Rodgers, PLLC will
present to the potential purchaser.

The Resolutions brought before this Board will be calendared with the assistance of the County
Manager and/ or his designee at a session selected to avoid any unnecessary disruption of the normal
business conducted by this Board.

Deposits, Advertisement and Upset Bids

Once a contract is approved by the Board, the buyer shall tender a deposit in the amount of 5% of
the total purchase price to Sherman and Rodgers, PLLC. The law firm shall advertise for upset bids
in a publication of sufficient circulation, calculating the next minimum upset bid and deposit. The
law firm shall accept all upset bids and deposits, mail notices of upset bids to any necessary parties
and recalculate the next bids and deposits until the expiration of the final upset bid period.

Legal Representation of Pender County as Seller

Sherman & Rodgers, shall take whatever steps necessary to represent the interests of Pender County
as the seller in this transaction. The Law Firm shall research the public record as necessary, work
with departmental heads to resolve title matters, communicate with title insurers and lenders as
necessary, draft all sales documents on behalf of the seller, have the same executed by the
appropriate County authority, and distribute any funds held by Sherman and Rodgers, PLLC as
appropriate.

Sherman and Rodgers, PLLC shall work diligently to limit as much as possible any liability that
Pender County may incur as a consequence of selling said property including but not limited to: 1)
drafting a contract that limits the liability of Pender County as seller in matters regarding the transfer
of the property, 2) negotiate or otherwise handle requests for various affidavits such as lien waivers,
tax reporting forms, disclosures to the buyer as necessary and the drafting of deeds that either
eliminate or limit the liability of the County to the greatest extent practicable, 3) insure that any and
all matters regarding the vesting of title in the County are resolved to the greatest extent possible and
limiting the likelihood of divestment of the County’s title, including but not limited to, re-opening
any case as necessary and filing appropriate supplemental documents, searching the public tax and
judgment records as they apply to the property to be sold, and 4) any and other actions that the Law
Firm deems is in the best interest of Pender County.

Drafting Closing Documents

The law firm shall draft and have executed any and all closing documents necessary and present the
same to the buyer or the buyer’s legal counsel for filing at the appropriate time. The law firm shall

tender any copies of any and all necessary documents requested to the County Manager and/ or his

designee.

Attorney’s Fees

Sherman & Rodgers, PLLC
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It is the intention of this proposal that any and all attorney’s fees to be paid to the law firm shall be
determined prior to the submission of the contract for review by the buyer. Sherman and Rodgers,
PLLC shall take whatever action is necessary to estimate the fees for the duties necessary to
effectuate the final sales of these properties and, in working with the County, add said attorney’s fees
and costs to the purchase price.

Amendment to Proposal of May 2013

This new proposal shall relieve the Board of discretionary requirements and liabilities regarding
matters that are before the Court, including but not limited to, 1) the reasonableness of prospective
and retrospective costs and fees associated with the tax foreclosure process, 2) the necessity of
procedural steps taken, and 3) the dissemination of the financial information of others by
transferring exclusive jurisdiction of such matters to the presiding Judge over each case for a final
and ultimate resolution of any dispute brought by any taxpayer, resident or other party.

For illustrious purposes, (and in no way as to limit the scope of these amendments) the following are
examples of to how these amendments may be applied to particular circumstances:

1) “Resident # 1” comes to the “Law Firm” requesting that it combine multiple publications to
be run in the local newspaper in order to ‘cut costs’ of the collection process. “Law Firm”
does not know of any legal precedent allowing this practice, and, concerned about the
effectiveness of the notice under these circumstances, declines to combine these Notices.
“Resident # 1,” consequently complains to “County Tax Collector” that “Law Firm” is not
complying with this demand. “County Tax Collector” should instruct “Resident # 1” to
request that the Judge presiding over the case determine whether multiple notices across
multiple lawsuits may be combined into single Notices.

2) “Resident #2” approaches “Law Firm” alleging that the legal fees charged to an unrelated
taxpayer are unreasonable and/or illegal, and demands that the “Law Firm” compile
information and produce financial reports as they relate to one or more files being
administered by the “Law Firm”. “Resident # 2” is not involved in the lawsuit and is merely
a ‘curious party.” “Law Firm” does not compile the relevant information and/or produce
the detailed financial reports requested in the normal course of its duties as they relate to this
and other foreclosure actions. Consequently, “Law Firm” declines “Resident # 2’s”
demands. “Resident # 2” Complains to “County Manager” that “Law Firm” will not provide
the requested financial information. “County Manager” should instruct “Resident # 2” to
seek a ruling from the Judge presiding over the case determining whether he/she is entitled
to this financial information.

Furthermore, and in all cases absent an agreement with the taxpayer, the “Law Firm” should
submit to the Judge presiding over the case a Motion to determine the reasonableness of the
legal fees and commissions associated with the lawsuit. The Judge presiding over the case
will enter a final Order as to what fees are allowable by the “Law Firm.” As before, if
“Resident # 2” complains to “County Manager” as to the reasonableness of the fees charged,
the “County Manager” should instruct “Resident # 2” to voice his/her complaints to the
Judge presiding over the case.

3) “Resident # 3” approaches “Commissioner” complaining that a “Guardian ad litem” should
not be appointed to represent the interests of certain parties to the lawsuit and that the
“Guardian ad litem” is charging an excessive fee. “Commissioner” should instruct “Resident
#3” to request that the Judge presiding over the lawsuit make a determination on whether

Sherman & Rodgers, PLLC
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the appointment of a “Guardian ad litem” is necessary and whether fee charged by the
“Guardian ad litem” is reasonable.

Each and every lawsuit is unique, and it is rare that decisions can be applied to all circumstances
equitably to all parties. Consequently, the purpose of this Amendment is to ‘de-politicize’ unique
discretionary decisions as they apply to each law suit, and to transfer ultimate and exclusive
jurisdiction of such decisions to the Judges that are over-seeing these matters on a case-by-case
basis.

Nature and Implications of this Proposal

As this writing is an Expansion, Amendment and Continuation of the original Proposal of May
2013, if any term of this proposal shall prove unduly burdensome or impractical this law firm shall
notify this Board of this impracticality and explain its reasons for taking any action outside of the
express terms or spirit of this proposal.

Further, the terms of this proposal, once accepted by the Board, shall supplement, modify and
control all other proposal and agreements between the parties. If any term of this proposal shall
conflict with the term of any other proposal or agreement between Sherman and Rodgers, PLLC
and Pender County, this most recent Proposal shall control.

Conclusions

Pender County maintains certain real property as surplus property that could be sold to 1) generate
some short term revenue, and 2) put the property back into the stream of commerce so that it may
again generate tax revenue.

The above-proposal foresees efforts by Sherman and Rodgers, PLLC to:

1) Identity the properties that would be offered for sale,
2) Provide or assist the County in publishing a list of these properties,
3) Negotiating a price and drafting/ executing a purchase and sale contract,
4) Presenting a Resolution to the Board,
5) Advertising for upset bids,
6) Accepting deposits and upset bids until a final bidder has emerged,
) Representing Pender County as the seller as title-holder of the property,
8) Drafting and Executing all documents,
9) Conducting the seller-side of the closing, and
10) Distributing all funds to the appropriate County authorities

The fees for this service shall be estimated on a case-by-case basis and added to the purchase price
offered to any potential purchaser.

Furthermore, this Proposal shall serve to transfer ultimate and exclusive jurisdiction of specific
discretionary decisions to the Judges presiding over each lawsuit and relieve the Board and its
designees of the burden of considering each and every matter presented on a case-by-case basis.

If you have any questions or concerns, please do not hesitate to contact either of us.

Sherman & Rodgers, PLLC
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Yours truly,

Sherman and Rodgers, PLLC

Sherman & Rodgers, PLLC



